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AHHOTALMSA. Cratea noceswieHa WCCnenoBaHmio NpoLeccos TpaHchopmauuy NpasoBbIX BOKTPUH 06 yObITKAxX
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B nene xonubuxauuu TPaXIaHCKOTO 3aKOHOma-
TEJIbCTBA, KAK CIIOCOBE CHCTeMaTH3anMy, KOTOPBI#
COCTOMT B CYIIIECTBEHHOH NepepaboTKe, U3MEHEHUH 1
OBGHOBJICHHMHU NPABOBEIX HOPM OIIDEAETIEHHOM 0TPAcIU
WY TIONOTPACHHM IIpaBa ¥ IPHHATUM HOBOTO Komubu-
KaIlMOHHOT0 aKTa, POCCUICKUE IPABOBE/BI YACTHYHO
TIEPCHSIN, Ha HAaLl B3IIAN, 3CTadETy Y COBETCKHUX
LIMBUJTUCTOB. ,

910 GBUIO OOYCIOBIEHO TEM, 4TO B HOBO poc-
CHHCKOM 5KOHOMMYECKOM 06CTAHOBKE NpaBoBas
CHCTEMa HYXIaaachk B IPaHAMO3HEIX npeobpaso-
BaHuAX. Tak, 3aKoHOzaTEND OTPa3WI B psijie CTa-
Teit I'paxaanckoro xonekca PO (manee — T'K P®)
OCHOBHOC 3HAYCHHUE TEPMUHOB «0053aTeNBCTBOY,
“OTBCTCTBEHHOCTH», «YOBITKH» M T.1I. Hanomuum,
9TO MOCJIEAHHUE CIYXKAT AEHEXHBIM SKBUBAJEHTOM

YTPa4eHHOT0, KOTOPOE WHOTIA HEBO3MOXHO BO3-
MECTHTb B HaType'. B rpaxnanckoMm mpase 3To YHH-
BEPCANTBHOE M CYOCHIMAPHOE JIPABOBOE CPEACTBO
YIOBJICTBOPEHHS TIOTEPIIEBIIHNX, IPUTOM MMEIOLIEE
INSIUICS TIPaBoBOit 9 dekT?.

IMomumo nenerus Ha peanbHbli yiuep6 u ymy-
LIEHHYIO BBITOMY (ab3alf mepsblit 1. 2 cT. 15 T'K PO),
COBPEMEHHAs IOKTPUHA KNACCUDULUUPYET YORITKH Ha
TIPSIMbIE U KOCBEHHEIE?,

B 3aBrcHMOCTY OT e B3BICKAHMS 1 OT TOYO, UTO
KPEAUTOPHI NIPUHUMAIOT B PacyeT, COBPEMEHHbIE
HccienoBaren, B yactioctd A. T. Kapaneros, nog-
PasAC/ISIIOT MX HA KOMIIEHCATOPHBIE (PacCYUTAHHELE
Ha CIIy4aif npexpaiieHus 00643aTeNBCTBA), BOCHON-
HUTENbHBIC (CBASAHHBIC C PHHSATHEM HEHAILIeXa-
LIETO HCIIONHEHHUSI) ¥ MOPATOPHBIE (HAYHMCITEHHEIE

1 CM. 06 sTom: Huronaepa A. Liens BoaMeLeHus y6bitkoe — BOCCTaHOBMEHWE SKOHOMUYECKOr0 MONOXEHMS UNK BOCCTaHOBMNEHUe umMy-
Lecrsa B Harype // X03siicTBO 1 npaso. 2005. Ne 11. C. 87-92; Ona xe. Bbi6op Mephi BO3MeLLEeHUs YObITKOB // MNpaso 1 3KoHOMUKa.

2007. Ne 2. 49-53.

2 Ms! He cornachbl ¢ HeKOTOPbIMM aBTOpamu, OTPULAIOLLIMM YHUBEPCANbHIN XapaKTep YGbITKOB Kak MexaH1ama npasosoji 3aWuThI
AnA NpeanpuHumareneit. B pane cnyyaes a1 asTops OTAENAIOT X KaK Mepy 0TBETCTBEHHOCTM OT BO3BpaTa NpefiocTaBnNeHHoro,
KaK CPefCcTBa BOCCTAHOBNEHMS HAPYLIEHHOO ONOXEHMS CTOPOH. Ho, B €BOIO O4epegk, B Takom Cny4ae OH MOXeT 6bITb onpeaensH
KaK HeocHoBaTenbHoe 06oralLeHue (cM., Harpumep: [Jo6paves [, PectutyumoHHble y6biTku 1 AeHeXHbIit BONT npu pacTopXeHuu
Aorosopa // XoaalicTso 1 npaso. 2011, Ne 2. C. 80-91). CriopHbIM MOMEHTOM SBASETCH TaKKe TO, 4TO CymMMma npeaBapuTeNbHOI
onnarkl, KOTOPYio AONXKHUK 06A3aH BEPHYTH NOCHEe PacTopxeHns HapyLuaemoro Aorosopa, KBANMMUUMPYETCA He KaK YObITKY, a Kak
HeocHosarensHoe o6orayetue (Cap6aw C. Bosspar YNNa4eHHOro KaK nocNeacTBne HeUCroNHEHUS B0roBopHoro ofssarenscrea
// Xo3sitctso v npaso. 2002. Ne 6. C. 83; Casenxosa O.B. BoamelueHue YGbITKOB B COBPEMEHHOM FpaxaaHCKoM npase // YObITkN U
MpaxTVka nx BosmeLLeHnsa: CO0pHUK craTedt / Ote. pen. M.A. Poxkosa, M.: Cranyr, 2006. C. 35).

3 Cm. nogpoGHee: KopHeesa T.H. Babickauue y6biTKOE // Ap6uTpaxHas npakTuka. 2009, Ne 9. C. 3.
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3a TipocpoyKy)*. IIpu 5ToM, TIpH pacyeTe KOMIIeHCa-
LMK TIpejutaraeTcst OpaTh 3a OCHOBY TMIIOTETHUECKIE
TIOCTICICTBYS He HapyILeH!s] CYObeKTUBHBIX TIpas. [Ipu
STOM JEKIIapUPYETCs. MPUHLIMII TIOJIHOTO BO3MEIIEHHS,
Hameaunt otpaxenue B cr. 15 1 393 TK P®, Ow ripesi-
IioJ1arai paHee I0Ka3hBaHue pa3Mepa Bpeaa, ONpeae-
JICHHE BEJTNYMHBI YOBITKOB ¥ HTHODHPOBAHME HIDKHUX
IIPESIENIOB YIPaT, KOTOPLIH MOXET OBITh IPUHAT B BUIY
OYEBMITHOCTH 6€3 CKPYIYJIe3HOr0 000CHOBAHMS.

B noctcoBeTcxuit mepuox mogBmiIoch 6oaee cra
paboT, MOCBAIIEHHBIX MpoGneMaTuke YObITKOB. K
HaHHOM TeMaTHKe 00pallanuch TaKue BUOHBIE POC-
cuiickue npaBosensl, kaxk M. Y. Bparunckuii u
B.B. BurpsiHckwuii®. Bo BpeMs IpoBeIeHUS HAYaib-
HOTrO 3Tana pe)OpMBbl IPaKIaHCKOrO 3aKOHOAATENb-
cTBa BHIULIM MOHorpapuu npod. O.B. Caaukosat,
C.JL. Herrapesa’, [I.B. o6pauesa®, B.C. Epreena’.

B 2006 r. yBuaen cBet cOOPHUK cTaTeit, IOCBSIIEH-
HbI# YOBITKaM, B KOTOPOM BTOPHI OXPOGHO M CTapa-
TEJIBHO BHICKa3bIBAJIK MBICIH Ha 3Ty 3M06ONHEBHYIO
Temy'l.

B nesom x npoGnematnke yObITKOB 0Gpanianych
MHOI'HE POCCUICKIE YYeHBIE — I0pUCTHI!. B mocnenuee
Bpemst, 0cobeHHo ¢ 2015 1., B cyury u3meHeHuit B ['K B
PeryJI#pOBaHUY YOBITKOB M OTBETCTBEHHOCTH, BHUMA-
HHeE TIPaBOBE/IOB K TeMe JIAILE BO3POCIO0. DTO HAIIUIO
OTpaXeHHUe B HeNlaBHUX nyOmvKkanusx B.B. BaiiGaka'?,
A.B. Jo6pagena'®, A.I'. Kapanerosa't,
B.A. Koporkosoii'’, B.B. Cepakosa's,
O.J1. Tlerpons, A.A. ArenpHuukoro’’ u ap.

B cBOMX NpHUBOOMMEIX Jajiee BO MHOTHX HIOAHCAX
PacCyXIEHHUAX POCCUNCKME TPABOBEIRI OE3YCIIOBHO
OMUPATHCH Ha PEBOJIIOLMOHHYIO cTaThio 15 TK PD.

B I'K PCDCP 1964 r. HopMa 0 BO3MELIEHUH YORIT-

4 KapaneTtos A. I". COOTHOLLEHME TPGOBAHA O BIbICKAHUM YBLITKOB C MHLIMM CPEACTBAMU 3alLTH) NPaB Kpeautopa // Y6bITkN U
NpaKTuKa ux BoamelLeHns: CBopHuk ctareit / OTe. peg. M.A. Poxxosa. M.: CratyT, 2006. C. 207. BbilueynoMsHyToe fieneHue
MCNOML3YETCA aBTOPaMM ANA PELUEHNS BONPOCA O COOTHOLLIEHWM YOLITKOB C HEYCTOMKOI 1 peanbHbIM UCNONHEHUEM.

5 Bparutckuit M.W., Burpsisckuia B.B. JorosopHoe npaso. KH. nepeas: Ote nonoxeHus. 3-8 uag,, M.: Craryr, 2011; cm. Takxe:
BurpsiHckuit B. Hosennst 0 forosopax B chepe 6aHKOBCKOMN 1 MHOI (hMHAHCOBOI AEATENBHOCTY // X03ACTBO 1 npaso. 2017. Ne 12,
C. 3-13.

6 Capukos O.H. Y6bITku B rpaxaaHckom npase Poccuiickon Geaepaumu. M.: CratyT, 2009.
7 Dertapes C.J1. BoamelueHue yEbITKOB B rpaXAaHCKOM U apBUTPaxXHOM npolecce. 2-e uap., nepepab. v gon. M.: BontepcKnyeep,
2009. .

8 [Do6paves [1.B. Babickatyie OCHOBHOrO AEHEXHOrO [0Nra i YObITKOB B rPaXpaHckoM npase Poccuu: MoHorpadus. M.:
BontepcKnyeep, 2010.

9 Esrees B.C. BosmelleHue Y6LITKOB Kak BUE OTBETCTBEHHOCTU B KOMMEPHECKOM ASATENLHOCTY: YyiebHOe nocobue. M.: 3epuano-M,
2005.

10 YO6bITky M npakTvKa vx Bo3MeLenus: CO0PHMK cTaTeil.

11 Cpepy hux T.E. AGosa, B.B. Baii6ak, M.V BparuHckuii, B.B. ButpsaHckwit, A.A. Bnacos, 9.11. Maepunos, A.B. [pubanos, C.11.
Herapes, A.B. Eropos, U.A. 3enun, AT, KapaneTos, A.C. Komapos, I.B. KpawenuHuukos, A.l". JlucuupsiH-Ceetnatos, [1.B.
Nomaxwh, M.I". Posen6epr, O.H. Cagukos, E.A. Cyxatos, 10.5. ®orenscou, B.A. Xoxnos, A.E. LLiepcTo61tos, B.®. fkosnes u Ap.;
cm., Takxe, Bnacos A A., KykeuH U. H. Agsokar B cyaonpouasoacTse. Kpatkuii yueBHbili Kype. M., 2005. Cepusi: Kpatkue y4ebHbie
KYPCbl FODUAUHECKNX HaYK.

12 Cwm., Hanpumep: Baiibak B.B. BoaMeLLeHMe YBLITKOB NMpu NPEKPaLLEHMM AOrOBOPA M BUAHA KpeanTopa // BecTHYK rpaxaaHcKoro
npaea. 2016. T. 16. Ne 4. C. 119-131.

138 - [o6pavee [1.B. Passuite MHCTUTYTa BOSMELLIOHUA YOLITKOB B CBETE MOABPHA3ALIMM POCCHIACKOTO rpaaaHCKOro 3aKoHoAaTe b-
CTBa: Hay4Ho-npaxTnieckoe nocobue. M.: KOcTuLnHpOpM, 2012; OR Xe. [IEeHeXHbINM AONF U YOLITKN B KOHTEKCTE AMHAMUKW U3MEHE-
Hia o6a3atenscTe. M.: WkdoTponuk Meaua, 2018.

14 Cm.: Kapanetos A.I". 3aBepeHus 06 06CTOATONLCTBAX U YCAOBYA O BO3MELIEHNM noTeps // 3akoH, 2015. Ne 6 (http://m-logos.rufimg/
Karapetov_Zavereniya%20ob%20obstoyatelstvah.pdf); OH xe. YcnosHe o BOSMELLEHHY NoTepb: KOMMEHTapuii K ctatbe 406.1 MK PO
/1 BecTHuK sKoHOMUYeCKoro npasocyaus P®. 2015. Ne 12. 2015 (http://m-logos.ru/img/Karapetov-Indemniti.pdf); OH xe. K Bonpocy o
CHWXEHWW NnaTkl 3a OTKa3 0T JOroBopa. KommeHTapuit k onpegeneruio Cyse6HOM Konnernm ro SKOHOMUYECKMM cropam BC PO or
28.06.2017 Ne 309-3C17-1058 // BecTHuk sKoHoMudeckoro npasocyaus PD. 2017, Ne 8 (hitp:/m-logos.ru/img/010-021_Karapetov._.
pdfyuT.a.

15 Kopotkosa B.A. lMpeasnanmocTs AOroBopHbIX YObITKOB // BeCTHUK 3KOHOMMHECKOro npasocyaus P®. 2018. Ne 1. C. 113-150.

16 Cm., nanpumep: Cepakos B.B. CpaBruTenbHO-NPaBoBO/ aHANM3 NPEABUAMMOCTY YObITKOB Kak Cniocoba orpaHnyeHus pasmepa
NpUYMHEHUs yobITKOB //BecTHuK rpaxpaHckoro npasa. 2016. T. 16. Ne 4. C. 159184,

17 Cm.: Metpons O.1., ArenbHuikuii A.A, Criop 0 B3biCKaHUM yObITKOB, Kak MEHAETCA NOLAXOA CY[OB K NPUYMHHO-CNEACTBEHHON CBA3M
/] ApbuTpaxHas npaxTika st lopvcTos. 2016. Ne 1. C. 26-34.
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KOB ObL1a BK/IOYeHa B pasy, I11 «O6s3arenbeTBeHHOE
11paBo». Cratest 15 'K P®, nanporus, ornecena s
paszien 1 «O6iue nonoxerwsy. OHa ocraBanace Hens-
MEHHOJi CO BpeMeHH ee 1osBIeHus NIDH NPUHATUN
dacru nepeoit Kongexca B 1994 r,18

B neit Buepsrie 61010 A@aHO EMKOe onpejeneHue
TOHSTHA yOBITKOB: «pacXoms, KOTOpEIE JIMIIO, Ybe
TIpaBo HapyIeHO, IIPOU3BETO MM OIDKHO Gyzer npo-
M3BCCTH JUIS BOCCTAHOBIICHHS HapyNIeHHOTO T1paBa,
YTpata Wil IIOBPEXICHHE €10 HMYIIECTBA (peaabHBIi
YIep6), a TakKe HeNosy e HHEe HOXOIBI, KOTOPHIE 3T0
JIALIO TIONYYHIIO GBI XIPH OGBEIYHEIX YCIOBHSAX TPaXIaH-
CKOro 060po1a, eciu 651 ero 1IpaBo He GBLTO Hapy1e-
HO (ymynieHHas BbIroga)». Ipu srom nanuag CTaThs
HE IO3BO/IAI CIIMINKOM CHITBHO OTONTH OT COBETCKHX
Tpamunuit (cr. 219 'K PCOCP).

ITon monsTie “HapyllieHue [IpaBa» B 3TOM Ciydae
TOZNaNaeT, KaK I0IaTaloT MHOTHE, B TOM YHUCJIE ¥ HECO-
OamoieHne Hopmer. Criosa «TIPHYHHEHHBIX EMY» 03Ha-
HaI0T Kay3anEHOCTh MeXTy TIPOTUBOIPABHBIM JEHCTRH-
M, yIep6oM u HenosygeH oI BRITO0#. OCHOBHOI
eMmeIch cT. 15 TK PO cocrout B TOM, YTO HapylleHue
CYOBEKTHBHOTO NpaBa MOXeT TIOBJIEYD B 32BHCHMO-
CTH OT HHMUMATHBH KPEAUTOPOB MOIHOE BO3MelIe-
HHE, CHIDKAEMOE 3aKOHOM My AorosopoM. Bo Bropom
Cllydae BO3MOXHO TIpeBapuTENbHOe U HoCIenyIoLIee
CHIXEHME YOBITKOB, HO He 0TKa3 OT HUX, KaK OT 0651~

3aTeNbCTB. DTO JIMLIHUIA pa3 TOBOPHT B ITONB3Y PA3HOIO
PEXHMa 1 pa3sHoit 1paBoBO TIPHPOIBI TPeOOBAHMIT
HCIIONHEHHUA B BYX YKa3aHHBIX Ciryqasix",

B 2015 . B ITK Briepssie 6ua 3asBJIEHA LEMh HHCTH -
TyTa KOMICHCAUHH yIep6a. Bosmewenue y6ritkos
OTIpe/ieneHa KaK OfIHa U3 Mep TPaXIaHCKO-IIPaBo-
BOH OTBETCTBeHHOCTH (cT. 12 TK P®)®, Hexoroprie
aBTODBI MONIAraloT, YT0 B COOTBETCTBUM ¢ BOCCTAHO-
BUTEJIBHGIM NIPHHIMIIOM MCYHCTEHHS OHM JIOJDKHEI
OBITE “HeTIPEAOTBPATHMEIMH, HEIIOCPENCTBEHHBIMU
(mpenBsuneHHbMI) 1 MOCTOBEPHBIMH (OIIpeaeIeHHE-
Mu)»?, Ero meiictBie OrPaHNYEHO TAKUM YCIOBHEM
OTBETCTBEHHOCTH, KaK HeoGXOmMMoe MIPUYUHEHYE
YOBITKOB HEMCHONMHEHYEeM 00s13aTenBeTB,

CorniacHo a63any BTOpoMy IL. 2 c1. 393 TK P, «Bo3-
MEILIEHHE YORITKOB B TIONHOM pasMepe o3Hayaer, uro
B DE3YJIbTaTe MX BHITLIATEL KPEIUTOD HOKEH GBITh
TIOCTAaBNIEH B MOJIOXEHHE, B KOTOPOM OH HaXomwics
OB, ecliu Obr 006513aTeNbeTBO 6510 HCIOJHEHO Haj-
JIEXAIMM 06pa3oM». VKa3aHHAT CTaThs OrU12 BBENIEHA
B 1. 25 TK «OtBerctennocts 3a HapyleHue 06s13a-
TEIBCTBY, TI03TOMY JIOTMYHO TIPEATIONOXUTE, YTO BHE
0053aTe/IbCTBEHHBIX OTHOLIEHUH, €CIH, HAllpUMep, He
HCTIONHEHO cynebHoe pewenye, 3anpeluaiomee cosep-
LaTh AEVCTBHS 110 OTHOIIEHMIO K MMYIIECTBY, MK
HapYIIEeHB! MHTEIUIEKTyaTbHEIE TIpaBa, IOJIHOE BO3Me-
IUCHUE MOXET BBIPAXATHCS B HCTIOMHEHNM B Harype?s,

18  ®epepanbHblit 3akoH 0T 30 Hos6psa 1994 r. Ne 52-03 «O seegerun B AlencTaune vactu nepeoii Mpaxpaarckoro Kogekca Poccuiickon

Denepauym» // C3 Pd, 1994, Ne 32. Cr. 3301.

19 B Teopum gaumHas npoénemarika onuckisaercs “€pes KOHCTPYKUMI0 HeonpegeneHHocTH pasmepa BoameltjaembIx y6biTkos,
CooTBeTCTBEHHO, 10 MOMEHTA Mx AKTyannaaumum nocpeacTsoM cornatleHms MEXAY CTopoHamu Mo cyae6Horo pelueHus Henbas
FOBOPUTS 0 HanUyum chopmuposaHHoro 06s3atensCcTea (om.: [Do6pauee [1.B. MpuHyun topmanuaaumm npasa Tpe6oBaHua o Babi-

14
Y SKOHOMMYeCKuiA o4epk: Mep. ¢ ®paHu. u sctyn. cr. P,O. XantuHoii. M.: Mporpecc, 1972, C. 306; JlyHu J1.A. Oerbru u HAeHeXHble

obs3arenscrea g rPaXnaKCcKoM npase. M.: Craryr, 1999, C, 190). Bonee Toro, Hanpumep, MHOTVe NpasoBsIe cucTewmb) CBA3LIBAIOT
BOSHMKHOBEHUE 06s3aTenLCTBA M0 BOSMELLEHMIO YGbITKOB C AeiicTRIAMM MOTEPNEBLLEro Mo ONOBELEHMI0 ROMKHKA 0 MPOCpoyKe
(cm.: AHHenkoe K. Cuctema PYCCKOro rpaxgaHckoro npasa. T, 3: lMpasa o6s3atenscTaeHHbIE, 2-8 U3, nepecmoTp. v gon. Cr16:
Tun, MM, Cractonesuya, 1901. C. 1 72; T'ogoma E. O6usas Teopus obs3aTenwcrs / Mep. ¢ ¢pany. U.B. Hosuukoro. M.: Opug, u3g-
Bo MO CCCP, 1948, C. 399; Cunssckan M.C. Bonpocs! Hapywenms Aoroeopa u ero nocnegcTeuii B COBPEMEHHOM (hpaHLy3ckom
npase: HacToAwee NonoXeHe Aen, Kputuka, npoekt pedbopmbl // BecTHuk rPaXAaHCKoro npasa. 2008, T, 8. Ne 3; KapanetoB A.I',
ek o npucyxaenum k UCMONHEHMIO 06s3aTensCTea B Harype. M.: Craryr, 2003.

20 Cwm. Takxe: Dertapes C.NN. Ocobennoctyu pacemoTpexus fen o BoamelweHun Y6biTK0B // OpueT. 2000. Ne 11, C.17.
21 Jlerrapes C.N. OcobenHocTy PacemoTperus aen o BoameteHuy Y6b1TKOB // HOpucT. 2000, Ne 12, C. 15,
22 EsTeesB.C. Ipo6nema fokasbizaHus NPU4MKHON cBAan Mexay HeucnonHeHueM 4oroeopa u y6emkamy // 3akoHogeaTenscrso,

2005. Ne 12, C. 20,

23 Cm. nogpo6Hee: Kapaneros A.I". Uck o MPUCYXXAEHNN K UCNONHEHMIO 0Bsi3aTenbeTaa B Hatype. Mo MHeruio B, I py3gesa, «06a3an-
HOCTL KoMNeHcaLum MopanbHoro, PenyTauuoHHoro Bpega, epega ot NPOLECCyanHO BONOKUTLI U Bpeaa ot HapyLeH1A ncKoYu-
oro

NPaga Hapsny ¢ KoppecroHgUpyloLM 6if MPaBoM COCTABNSIET COAEPKaHIMEe AenuKTHOro 06s3aTenscTeax», OH npenaraer

B Takux cnyyasx uenonsaosath gns MOACHETa YBLITKOB METOR afeKBAaTHbIX ouerok (Mpyages B. Mpo6nemb! BO3MeLLeHUs Y6LITKOB //

Xo3AMCTBO M NPaBo, 2011, Ne 1. C. 100).
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Crarbs 393 TK PO nonyunna B pesynbrare «pedhop-
MBI 0053aTeIbCTBEHHOIO IIPaBa» JiBA HOBHIX ab3alia
BT 1 ¥ 2 ¥ /IBa HOBBIX TIYHKTA 5 U 6. AG3a1l BTOpOiX
. 1 ycTaHaBAMBAET CYGCUAMAPHOCTD BO3MELLEHMS
YOBITKOB. BTOT PUHIUIT BHIPAXAETCS B TOM, YTO OHK
COYETaeMBI C JIOOBIMU CPEICTBAMM TTPABOBOIL 3aIIUTHL
B nynkre 1. 5 c1. 393 TK PO nouctune peBomouy-
OHHOTI'O XapakTepa YCTAHaBIMBACTCS OOS3aHHOCTD
CYIBU CAMOCTOATEIBHO ONPEACHIATh Pa3sMep YOBITKOB
«HCXOJIsl U3 IIPMHLIMIIOB CTIPABE/UIMBOCTH H COPa3Mep-
HOCTH OTBETCTBEHHOCTH AOIYIIEHHOMY HapyILIEHUIO
00513aTeJIbCTBY.

Benen sa 'K PCOCP coBpeMenusiit I'paxaanckuii
xofieke PO ycTaHOBMI IPUHIMI CMEIIAHHON BHHE!
(ct. 404 TK). M. C. CimtocapeHKo 0TMEYaeT, 9To 1aH-
Hasi KOHCTPYKIIHS IIPOHM3AHA «IIPOLECCYaTbHBIM
AyXoM»?; MbI Xe BUAMM B HEl IIMPOKHE BO3MOX-
HOCTH LT YCMOTPEHUSA cyfa. Tem He MeHee ¢ yyeToM
BHILCYIOMSIHYTHIX M3MeHeHUI B Konmekce (1. 5 cT.
393) ¥ COOTBETCTBYIOIIEH ITIPABONPUMEHUTENLHON
IPaKTHKH OHa MOXET CII0COOCTBOBATH CIIPABETH-
BOMY Pa3pelieHHIO BOIIPOCa TOYHOIO YCTAHOBIEHMUS
pa3MepoB yiuep6a 1 BBITOALI ¥ YIYULIHTE paboTy cooT-
BETCTBYIOILETO IIPABOBOIO MHCTHTYTA.

Cornacno 1. 1 cr. 404 TK P® cyn snpase ymeHb-
LINTHh Pa3MEp OTBETCTBEHHOCTH JNOJDKHUKA, SCIIU
KPEAUTOP YMBIWIEHHO MJIH II0 HEOCTOPOXHOCTH
COACHCTBOBAM YBEIMICHUIO Pa3MePa YOHITKOB, IPUYH-
HEHHBIX HEUCIIOTHEHHEM WTH HEHAUIEXATUM HCIION-
HEHHEM, JIMO0 He NPUHSIT Pa3YyMHBIX MEP K HX YMEHb-
1eHuI0. IIpaBUIBHOCTE €€ IPIMEHEHMUS K TIOX0OHEIM
JeMCTBUAM HUCTLA, B IPOTHBOIONOXHOCTE CT. 333 'K
P®, nonreepmun 8 coe Bpemst Ipesuniym BAC PO s
Undopmannonsom maceme ot 14 mons 1997 . Ne 17.
CorylacHO MHEHHMIO HEKOTOPBIX aBTOPOB, 1. 3 ¢T. 401
Kongexca nospoiser u3MEHHTh NOPSAIOK JOKA3BIBAHNS

[IPUYMHHOM CBA3U MEXIY MOBEAEHHUEM AOIKHUKA M
BO3HUKHOBEHHEM YOBITKOB, CMECTUB aKIIEHT ¢ CAHK-
1[UM, HANAaraeMoi Ha HapyniMBIIee JTHLO, Ha IPABo
MOTEPIEBILETO Ha IIOJIHOE BO3MELIEHHES,

K coBerckoMy BpeMeHM BOCXOAMT TaKXke MPUH-
LUIT HEIOMYIICHHS OBYX OTBETCTBEHHOCTEH 3a OHO
npaBoHapymieHue. B oTHomeHUM YOBITKOB OH ITOBJIEK
3a ¢000ii T0, YTO Ha NPUCYXIEHHE KOMIICHCALNH,
KOTOPasi BBIPaXaJiach TOJIbKO B PYOJIIX, CTPEMUTEIHHO
obecLeHuBaIOMMUXCS BILIOTh 10 1998 T.  yTpaTuB-
IIMX B aBIYCTE TOIO rofa 2/3 cBoeit LEHHOCTH, HeNb3s
OBUIO HAYUCITUTE XOTB CKOJIBKO-HUOY/b MPOLIEHTOB,
1o Kpaiinei mepe 10 2013 roxa. Kpome Toro, HyxHo
OTMETHTb, YTO B YacTH, He npotuBopedaiueii [K PO,
IeicTBoBana «BpeMeHHast METOMKA ONPEEICHUS
pasmepa yuiep6a (yORTKOB), IPUYMHEHHOTO HapyIIe-
HHUSMU XO3SHUCTBEHHBIX TOTOBOPOB», YTBEPKACHHAS
nuceMoM I'ocapGutpaxa CCCP or 28 sexabps 1990
T. Ne C-12/HA-225 u onobpersas I'ocynapeTseHHOI
komuccueit Copera Munnctpos CCCP 1o sKoHOMH-
yeckoii pedopme 21 nexabpst 1990 r.%

CoBpemeHHEIe aBTODHI, IMUIYIIHE HA TEMY YIIEp-
6a M ymymeHHO BBITOXBI, TONANANM B HE3aBHIHYIO
atMocepy AeHIUTA IPAKTUKH 110 0003HAYEHHOMY
BOIPpOCY?, HECMOTPS Ha TO, YTO Ha MOCTIEJIHEE TECATH -
netre XX BeKa NPUXOJUTCS CTAHOBJEHHIE COBPEMEH-
HOM POCCH¥CKO# cyneGHoit cucteMsl. B yacTHOCTH,
Pa3BUBANACH HOBAs BETBb DKOHOMMYECKOI'O ITPABOCY-
IS, @ UMEHHO FOCYapCTBEHHEIE apOUTPaKHBIE CY/BI,
pa3spelaonye B rof COTHU THICAY CIOPOB ITPaKTHYe-
CKu 6¢3 B3MMaHMS 33 HTO CYIIECTBEHHBIX TOCIIOLLTHH.

910 6BUI0 OOYCIOBIEHO OCTPOM NMPAKTHYECKOM
HEOOXOMMMOCTBIO, CBA3aHHOM C YCKOPEHHBIM DPa3-
BUTHEM PHIHOYHBIX OTHOINEHUIT. MHOXECTBO HOBBIX
CYIEOHBIX YUPEXIEHHH U JOCTYIHOCTE IIPaBOCY M
ObLIM NIPU3BAHEI CIIOCOGCTBOBATH POCTY KY.IBTYDhI

24 Criocaperko M. O ROHSTUM HANMYMS BUHbI KDEMTOPA U JOMKHHKA B 0BS3ATENLCTEE B rpaxgaaHckom npase // KOpucr. 2001, Ne 6.
25 Jin6aHosa C.O. BoameLueHue yBbITKOB: HOBLI B3rnapg // Liveunucr., 2009, Ne 1. C. 50; Cm., Takxe, Bnacos A.A. KatapakTa Ha «0Ko

rocyaapeso»// Poccuiickas ioctuums. 2001. C. 34.

26 Cwm. noppobHee: CmeTaHHuko A E. Mpobnema gokassisanus y6biTkos npy nepegave TOBapOB HeHapnexallero kayectsa //

Poccuiickas toctuumsa, 2007, Ne 5,

27 Cm.: o nenam o B3bICKaHK YEbITKOB CyAsl NOAHARN NOPOT BOCTOBEPHOCTY [JOKA3aTesibCTB 04eHb BbICOKO: MHTEPBLIO C A.l'.
KapanerossiM // ApGutpaxHas npakTuka. 2012. Ne 4. C. 14-19; Casetkosa O.B. Vkaa. cou. C. 38. BeposTHO, npuyvHa nogo6Horo
MONOXeHUs AeN B UBNWLLIHE KOHCEePBATUBHOM MOAXOAE CYAOB K YCTAHOBIIEHMIO 1 PACHETY yNywieHHOI Bbirogsl (cM.: Eropos B.B.
Babickarue yObITKOB B hopme YNyLeHHOI! BbIroabi: NpakTuka EBponeiickoro CyAa no npasam Yenoseka 1 apbUTPaxHbIX Cygos PO

Il ApButpaxHas npaxtuka. 2009. Ne 8. C. 64).
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YIaXHuBaHUs criopos. Takas cucrema HyXIajach B
GueTpax nporus DOCTa cyTsxHMYecTBa. 3amayveii
CYZOB ObLII0 pasbupars nexa 6sIcTpO, IO b1(90):10)7
HHCTaHUMY B TeYEHHE ABYX Mecsues — cpok, 3a
KOTOpBIi He Bcerna yaaercy CKPYIYJIE3HO NIpoBe-
DHTB I0CTOBEPHOCTE AOKYMEHTOB, NOATEPKUBAIO-
IIUX IPUTA3aHUS HCTLOB. B DE3YIbTaTe OHK HEOBO-
CHOBAaHHO CTPEMWIHC TIOHHXKATE pasmep mrpagos,
HEPEeaKO 3a061a4HbIX, HCXONS U3 [IpeNOI0XHUTE b-
HO 3HAYMTEIBHO MEHbILEero Pa3Mepa HavamrpHEX
YOBITKOB. YTO Kacaercs TIOCIENHHUX, TO TAKOBbIE
PCAKO B3BICKUBAIU 110 NPHYIHHe HENOKA3aHHOCTH WX
TOYHOM BeTHYUHEIZS,

Tax coopmuposanacsy IIpPaBOBasl OCHOBA, ITOKa
OTTOprarouas pacnpocTpasesue u COBEPINEHCTBOBA-
HHE TaKOro BaXXHOro Perynipymouiero HMHCTpYMEHTA,
KaK BO3MeIUeHHE YObITKOBY, Tem He MEHee, BEpOsITHO,
CO BPEMEHEM CHUTYalHs YAYYIIATCS, B YaCTHOCTH,
Gmaronaps pedhopme rocap6urpaxa s 2016 r.

AKTHBHO paboramoniue TPETEHCKHUE CYMBI, 0COGEH-
HO TIo nipouenype Mexnynapogsoro KOMMEpPYECKOro
apbuTpaxa, Toxe He JeHCTBOBAIY ABTOHOMHO B JlaH-
HOM acniexre. OHu He urpanu oco6oii POJIM B TIOMyJIst-
PU3ALMAM 1 BHEAPEHNHM B CO3HAHIE JEIOBOTO CO0B e -
CTBa Te31Ca 06 ONTUMATBHOCTH YOBITKOB KaK cpezicTsa

VueHbie Tpygsl Poccuiickoit aKafemuu agBokatypel n HoTapuata Ne 3 (50) 2018
e ——

e

TIpaBOBOJ 3a1uTHL. B oTnmune or TOCYIapCTBEHHEIX
CYeOHRIX MHCTaHIMH, 60poBIIMXCY ¢ DOCTOM CyTsTK-
HWYECTBA, OHM He yensm 3TOMY 0CO00T0 BHUMAN S,

B cBoux pemenusax TPETEHCKUE CYLBI Tpamiiy-
OHHO CCBUIaNNCh Ha nocranosixeHus BAC PO,
KOTODEIH, B CBOIO Ouepess, kak TIPaBHIIO, TIOHIXAJT
pasMep yOBITKOB W MX cyberuryta — Heycroiku®,
HonoGHas TeHnenmms OTpaxeHa, B TOM yucne, u B
TIOCTaHOBNEHMH OT 24 Mapra 2016 . Ne 7 «O TipuMe-
HCHHU CyaMit HEKOTOPBIX TIONOXKe i I'paxmanckoro
Komekca Poccuitckoii Denepanyun 06 OTBETCTBEH~
HOCTH 3a HapymeHue 0043aTeNIbCTR» !, Bripouewm, B
TIOCIeIHEe NECATHIIETHE TIONOXHUTeNbHAS TeHAEHIMS
YCMaTpyBaiiach B TOM, 9T0 BCe yare YYEHBIe-I0pHCTHI
PaTOBaJK 3a 0TKA3 OT BAXHOro nocrynara poccuii-
CKOM MpaBoBOji CHCTEMBI, 2 HMEHHO OT TIPHOPUTETA
PCAIPHOTO UCITOIHEHUS B KoMMepyeckoM oGopore.
Brocnencreun AAHHYIO TIO3ULMIO oAnepxan BAC
PO u COOTBETCTBYIOLINE M3MEHEHUS GhLH BHECEHBI
B 21 u 25 TK P,

Mpuorue uccnegosarem® HEPEJIKO nonaganu mox
obasHue aHIIMiICKOTO TpaBa ¢ ero cTpeMicHueM
TIOANCPXMBATH OIEPALIAM AETOBELX CYOBEKTOB, B TOM
HCNE B3bICKUBATH TIPOCYUTAHHEL YIep6, win, uHaye
TOBODA, 3apaHee OleHEHHEIE (wcuncnennsie) youTkN

TONYYeHHLIE NMLOM, HapyLLIMBLLMM 00513aTenbeTR, B HacTosLee BpeMs NpakTUYECKM He pa6oraet» (Kopreesa T.H, Ykaa. coy, C. 4),
CM. Taroke: CMeTanHuKoB A, Mpo6nema gokasbisanus YNyLeHHO# Beiroaw // XossiicTao u Npaso. 2006. Ne 10, C. 124-129.

YBbITKOB € UHbIMY CPeACTBaMM 3aluThI pas Kpeauropa),

31 Mocranosnenme Nnexyma BC PO or 24 Mapta 2016 r. Ne 7 «O npumeHeHuy CYASMU HEKOTOPBLIX MONOXeHNH [ PaXnaHcKkoro Kopex-
Poccwuiickoii Degepauyuu 06 OTBETCTBEHHOCTY 34 HapyLueHMe obszatenscre» // httpsJ/www.vsrtm/Show_pdt.php?ld:1 1258,
O paHHoM pelueHny g KOHTBKCTE CHUXEHUA Y6bITKOB 1 HeYCTONKI CM. NogpoGHee: baiiGak B.B. Hosas pegakuys cr. 393K PO;
o6wMe npaswna o BOSMELLIEHM Y6LITKOB, NPUYMHEHHBIX HapyLueH1em obasatenscraa // 3akon, 2016. Ne 8; ButpaHckuii B.B,

~

CynebHoe Tonkosakue HEKOTOPbIX HOBEA 06 MCMOMHEHMM 06A3aTONLCTB U OTBETCTBEHHOCTY 33 iy Hapywenue // XoasiicTeo 1

BectHuk rpaxaarckoro fpasa. 2017, T. 17. Ne 2.

32 Cwm.,, Hanpumep: CaseHkosa O.B. Ykaa, coy. C. 38; Kapanetos AT, CooTHotueHve MEp peankbHoro ucnonHexus u Mep rpaxaan-
CKO-TPBOBOT OTBETCTBEHHOCTY // AKTYanbHbIe Npo6nembl rpaxaaHcKoro Npasa: c6opHuK crareii / noa pea. O.10. Wwnoxeocra. M.:

Hopma, 2003, C. 316.



TPAXCAHCKOE TPABO. TPAXIAHCKUY POLIECC

(liquidateddamage)* (rpu aToM moceaHee CIOBO yIio-
TPEOISIETCS, BO MHOXKECTBEHHOM YKcIe). B To ke Bpe-
MsI JULsT 0603HaYEHYS IOCIEIHYX B AHITHICKOM 5I3BIKE
TaKKe HCIIOMb3YeTCs CIOBO losses™, PasHOBMAHOCTHIO
YOBITKOB SIBJISICTCS YNYILEHHAS! BHTONA (lossofprofit).

MoXHO OTMETUTB LENbIi PAL nyOIMKaIMiA, B KOTO-
DbIX HCIIONB3YETCA CPABHUTENBHO-TIPABOBOM METOMI
KaK IpUMEp YAAYHBIX IODUAMYECKUN pelieHud U
TPaBOBOTO aHa/m3a®, BMecte ¢ TeM, Ipu moapoGHOM
O3HAKOMIICHHMH C PaCCMATPUBAEMBIMHU B HUX aHIITHIi~
CKMMH U aMEPHKaHCKUMH INpeNeAcHTaMi OKa3b-
BAETC, YTO B KAYECTBE 3TAJOHA 3TH CIy4au SBHO
HenmpurofHsl. COOTBETCTBEHHO, NPU UCCIIEIOBAHNH
YOBITKOB JIyYIIE OPUEHTUPOBATHCS HA KOHTHHEHTA b~
HBIE, T.€. HEMELIKMI{ MM (DpaHITy3CKWMA, TOMIaHACKHIA,
ABCTPMMCKHUH U T.I1. TIOJXO/EL.

Jst pacCyxJeHuit 0 NoTHOM BO3MELIEHUH yIiep-
0a ¥ YIyMeHHOI BHITOAE B OCTCOBETCKMUIL 1(S )7 (o)
CYIIECTBOBAY SHAYHTE/IbHBIE 3aKOHOATEIbHEIE ITpe-
TIATCTBHUS, & MIMEHHO OTCYTCTBOBAJI YHHMBEPCAIbHELIT
NPaBOBOM MHCTPYMEHT OCBOGOXIECHHUS OT CAEKH 663
cyna. TonbKo IPUMEHUTEIIBHO K TIOCTABKe, KOT/a
BCLLM A0CTABJLUINCH B GONBIIVMHCTBE CTyYaes Mo Ipa-
(bUKY ¥ IMHAMKKA OTHOILEH U GBUTa HECOBMECTHMA C
0OpAIIIEHHEM B CYJI, B MEXaHH3Me NPEKPAICHHs JIOr0-

e —————————————————————
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BOPHBIX OTHOIUEHUIA OBIIO NMPEAYCMOTPEHO HCKITIO-
YEHMUE.

IMo perymupoBanuio 1990-X IT. Bpex MOT B3BICKH-
BaThCS ITOIYTHO, B BUAY TEKYIIMX OTKIOHEHHH OT
HCTIONHeHUs cornaineHus. Ipu aroM obsa3aTenbeTa
MOIJIH OCTaBaThCS B CUJIE M TIO IPOILECTBUM ETO CPOKa.
Ho moka noroBop He ucnonHeH, 6sisaet HEMOHATHO,
JOCTHIaeTCs1 TN SKOHOMHYECKAS LIEJIb CHEIKH B YCII0-
BUAX OTKIIOHCHHMS OT €€ peayin3aliy. HOTHA ee Heco-
GmioneHue UieT BO 61aro o6euM CTOPOHAM, ¥ KOrja
OJ(HA M3 HHX JaXe B TEKYIUH MOMEHT TepIeT 4To-
TG0 10 3aBEPIICHUST HCHOMHEHUS, TO 3T0 OTHIONb He
O3HAYAET, YTO HOSBIIUCH YOBITKY'S,

IlepBBIM 1TaroM K MCTIPaBNEHHIO MIOJOXEHUS CTa-
JIO pelIeHMe BBICLICH CyNeOHOM HHCTAHIMU O TOM,
UTO IPEATTPUHUAMATEIN MOTYT B CBOEM JOIOBOPE, 10
3aKOHY HE paCTOPraeéMoM B OHOCTOPOHHEM TIODSATIKE,
YCTaHOBHUTh BO3MOXHOCTb JIOCDOYHOI'0 €T0 NpeKpa-
LICHMST B COOTBETCTBUM C IIPENBIAYIIEH pemaxiueii
1. 1ct. 310%.

BTOpBIM Cyne6HBIM HOBOBBELEHHEM BBICTYITHJIO
HEOXWIAHHOE PeIeHUEe NMPUMEHUTH IO aHATOTHU
HOpMY 3aKOHa O PearMpoBaHUY HA CYUIECTBEHHOE
HapyIIEHHe YCIOBHUI CENKM PacTOpXeHHeM 6e3 cyna
K 711060My NpEATIPUHIMATENBECKOMY ZI0FOBOpY. Mexny

33 HexoTopble poccuiickue UCCIenoBaTeNy PEKOMEHTOBANM BKIKOYUTS 3TO OHATHE B CT. 15 'K P®. Tax, Hanpumep, C.9. NluaHosa
mawet: «Heo6xoanMo oduLMansHO NpuaHaTk npaso A0BGPOCOBECTHOrO KPEAMTOPA Ha B3bICKAHME «3aPAHEE OLIEHEHHbIX YOLITKOB»,
peanbHo oBecrieyns AeiCTBIE OBHOMO N3 OCHOBOMONAraIOLLMX MPYHLMNOB rpaXpaHCKoro Npasa — npuHUKNa CBOBOgb! AOFOBOPA...»

(Nw6arosaC.d.Ykas. cou. C. 50).

34 Black's Law Dictionary // http:/thelawdictionary.org/letter/lpage/66/

35 Cwm., Hanpumep: Baii6ak B.B. MpuunHHas casb Kak YCnoBue LOroBOPHON OTBETCTBEHHOCTI: CPABHUTENLHO-NPABOBOI ouepk //
BecThik BAC P®, 2014. Ne 6; OH Xe. YMeHbLIeHHe YObITKOB Ny Hapyluexum Aorosopa (mitigation) // BecTruk BAC PD. 2012, Ne
7. C. 65-80; OH xe. YTpata 6naronpusTHOM BO3MOXHOCTY (lossof a chance) kak pasHOBWAHOCTb AOTOBOPHBIX YELITKOB // BECTHUK
SKOHOMu'eckoro npasocyava PO, 2015. Ne 5. C. 64-65; Eroposa M.A., Kpbinos B.I"., PomaHos A.K. DenukTHble 06s3atenscTaa
¥ RENUKTHAR OTBETCTBEHHOCTE B aHIMNIACKOM, HEMeLIKOM 1 (hpaHLy3ckom npase: Y4eBHoe nocobue / OTB. pea. M.A. Eroposa. M.:
tOcTuymHhopm, 2017; Naaupsikos A.B. Babickanue YGbITKOB 1 COrNacoBaHHbIe CPeacTea NPaBoBON 3aluThI no npaey Asrnum u PO

1 3akoH. 2015, Ne 7.

36 3neckb MHTEPECHO OGPATUTLCA K Teopuk AthheKTUBHOTO HapytweHws porosopa (Efficient Breachof Contract), cornacto KOTOPOW,
8CM «NPUGLING AOMXHIKA OT HaPYLLIEHYS JOroBOpa NPeBLILLIAET NOTEpH KPEANTOPa, Takoe HapyLUeHne yrenuuueaeT aqdieKTus-
HOCTb MCNONb30BaHINA PECYPCOB U obLuee BnarococTosiHe oblyecTsax» (MeHbiueHHa E.B, Teopus 3 peKTUBHOrO HapyLIeHNA [oro-
Bopa // lorosop! 1 06s3aTensctea; CEOPHIK pator BbiMyCKHMKOB PoCCHIICKOM LUKOSILI YaCTHOrO Npasa npy Mccnepoearensckom
UeHTpe 1acTHoro npasa umexu C.C. AnexceeBa npu lpeanpente Poccuiickoit ®epepauun: B 27/ Cocr. v ore. pea. A.B. Eropos,
A.A. Hosuuas. T. 1: Obiwas yacts. M.: UMM um. C.C. Anekceesa npu Mpesugente PO, 2018; Kapanetoe A.l" PacropxeHue Hapy-
LLEHHOr0 A0roBOpa B POCCUIACKOM 1 3apyGeXHOM npase. M.: CtatyT, 2007, C. 105-1 07). OHa HauGonee coBMeCTMMA ¢ TpauLMelt
o6iLiero npasa. Poccuiickoe 3aKOHOAATENsCTBO, HANPOTHB, «“TEOPETHU4ECKN NPENATCTBYET NPUMEHEHMUIO TEOPH S(IPEKTMBHOND
HapyLLIeHUs [OroBopa Ha NpakTike, NOCKONbKY NO3BOMSET NOHYAUTL KOHTPAreHTOB K MCNONHERIO B Harype W B3bicKaTb BCIO Npu-
Obirib, NONYYEHHYIO OT HapYLUEHUA caenku» (MeHbiuenuHa E.B. Ykas, CcoY.).

37 Cm.: MocraHoBneHue Mneqyma BC PO ot 22 HOR6Ps1 2016 . Ne 54 «O HeKOTOPbIX BONPOCAX MPUMEHEHMS OBLLVIX MONOXEHMT

paxxpaHckoro kogekca Poccuitckod Deaepauun 06 0653aTENLCTBAX W X UCTIONHEHAM» (CNC «KoHeynbTaHT Mitoc»). Cwm. Takxe:

Kapanetos A.I". v oip. KOMMEHTapuii K NOCTaHOBNEHUIO Mnenyma Bepxostoro Cyaa PO or 22.11.2016 Ne 54 «O HEKOTOPbIX BONpPO-
cax npuUMeHeHUa 06Lmx nonoxenuit I'K P® 06 0673atenbCTeax vi UX UCNOHEHN» /I BECTHUK 9KOHOMMHECKOro npasocyaus PO,
2017.Ne 3 (http://m-logos.nVimg/087-183_Karapetov,Pavlov,Sarbash,SuIeymanov.pdf).
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TEM NPEANOCKUIKOI TaKoif SKCTpanonamym, xax npa-
BUJIO, CIIYXHT OTCYTCTBHE COOTBETCTBYIOWErO pery-
JpoBauys. Ho npoGena B IpaBe He Gbino, HaIIpoTHB,
AeHcTBOBaNa cT. 310 ['K PO, npamo NPUMEHUMas
B TEPBYIO 0Yepes, Hecmorps wa TO, YTO aHAaNOrus
3aKOHa JIONyCcTUMa T10c)Te YCTaHOBNEHHUST OTCYTCTBHUS
perymposanus, BAC PO YKa3alL, 4To 31ech OHa yiy-
BepcanbHa. Dro spxuit TIpuMep cynebHoro maxe we
npaBo-, a HOPMOTBOpYeCTBa, Kora co3xaercs deiure
obienpumermMoe TIPaBOBOE TIPaBUIIO,

Bripouenm, co BPEMeHeM crapaHusmu BAC PO,
TIPAaBOBENIOB U aHATHTHKOB CYAebHOM mesarensHocTH
TIPOM30LIEN BO3BpaT X 1aBHO H3BECTHOMY, HO 3a6hIT0-
My IOCTynary o cye6HOM CONeHCTBHUY YCTaHOBJIEHMIO
pa3Mepa y6rITKOB B 2015 T., KOTAa 3aKoHozaTeTeM
B cT. 393 'K P®D 6xin RObaBIeH 1. 5, 0 yey 65110
CKa3aHo paxee. B cBa3y ¢ o1y HHTEPECHHI BOIIPOCH
YCTYIIKM TpaBa Tpe6osamms Ha BO3MEIIEHHE y6piT-
KOB M JOKa3bIBaHMy yx pasMepa HOBbIM KpeTuTopom
(ocobenHo B KOHTeKCTe 060CHOBAHMS YIYIDeHHOI
BBITOMEY). Cpenn yyerprx TI0Ka He CIIOXIIOCK equHoro
B3LJIA0a Ha 9Ty npoGiremy?,

Bce xe NIPUXOANTCS KOHCTaTMpoBats akr, yro
HECMOTPA Ha 061IIHe ny61mxaum>i, B HOCJIEIHIOW0
ICTBEPTH BeKa Teopus YOBITKOB pasBuBanacs Majo.
Ipuyuna sroro 3aKI0YaNach B OTCYTCTBUY 3aK0-
HOZATENBHBIX UMITYLCOB 9T0-THO0 MeHsTh, cyne-
HO¥ GoKuposke 9aCTHOM MHUIMATH B B3BICKHBATH
CYIIeCTBEHHyI0 YOYIUEHHYIO BBITORY M 0TKa3e CYIOB
OT COAeHCTBUA fOKA3BIBANMIO,

Orcyreryior PaboTH 06 y6EITKAX BHE 00513aTeInCTR

e —

——

32 HapyleHue MHTeJIEKTYaTbHEIX 1 IIDaB COGCTBeH-
HocTH, 6€3 Hanecenuy BpeJa BeIaMm M T.1.

Bumecre ¢ tem PaccMaTpuBaemas Tema ABNSeTCs
CKBO3HOI 1ouTH Beerya, KOIta peyb unet o rpaxman-
CKO-TIpaBOBbIX HHCTHTYTaX, JeuKrax, CTPaxoBaHuy
OTBETCTBEHHOCTH, Cyj1e0HbBIX pacxonax®, Benp y6rir-
KM — 9T0 HenpenBumeHHag HAIepen AeHeXHast CyM-
Ma, KOTOpas B CiTy BHHBI My pacnpenesnieHus puckos
BJICYET UMEHHO BO3MOXHOCTE, 3aTpar, a He X IIpocyn-
TaHHYIo BeynHy. Ho ¢ COBETCKUX BpeMeH i TIPUCYK~
ACHHE paccMaTpuBaocky HCKIIOYUTEIIEHO KaK CaHKIIHs1,
HEHarnaraemas, HallpuMep, mpy HexoKasanmHocTy npu-
YMHHO¥ cBA3n®, ITpu ston 1IpaBOBEAAMH OTMEYaIoCh,
9T0 BHHA — OITHO M3 yCiIOBy BO3MEINeHHs yOITKOB,
HO €¢ conepxkanme Ha nx pasmep He Bmsier. C takoji
TIO3MLMH, YTOGBI BOHUKIY YOBITKH, feiicTBus (6es-
NeHcTBHe) NPHYHHWTENST KOJDKHEL OBITy TIPOTHBOIPAR-
HBIMH, T.€. SIBHO He COOTBETCTBYIOMMK KaKoit-nmi6o
HOpMe, B TOM uncye TIPABHITY O TOM, YTO 06si3aTeNbeTRa
HOJDKHBI UCTIONHATECS Hammexaumm obpasom®, Taxy
06pasom, Bee, yro OTKJIOHSIETCH OT GyKBLI JOrOBOPHBIX
Yyenosuit, noanagaer mog TIOHATHE NpoTHBONpaBHOTO
TTOBE/ICHUS], Honyyaercs, 4TO, HalpuMep, Korua ume-
JIO MECTO OKazaHye Gombiitero, yeym TIPEAYCMOTPEHO B
A0roBoOpe, 00BeMa YCITyT, BNeKyIiee yerme e CYMMEI
TUIaTexei, neiicTeus mo TIPHYUHEHUIO COOTBETCTBYIO-
LIMX PacxXomos TIPOTHBOIIPABHE,

Ham HEOXHOKPATHO MpuxoaMIOCH CTaJIKUBATLCH ¢
TEM, YTO peanmsauys uismuyxcy HAOTOBOPHEIX OTHOLE-
HUI 1ipoTeKaerT He TaK, KaK ObU10 HaMeueno yx CTOpO-
Hamu. HaoGopor, ona KOPpeKTUpYeTes Heckombko pa3

38 Cm. 06 atom heHoMeHe oTaenbHo: Kapaneros A", Bopb6a 3a npusHanue cygebHoro NpaBoOTBOpYeCTRa B €BpOMelickom 1 amepy-

KaHCKOM npase. M.: Craryr, 2011,

40 UntepecHbii HaCTHbIit CRyyait mpencrasnsior TpoLeccyankHbie MOMeHTb) B3bICKaHUS Y6bITKOB, TOHECeHHBIX Mpu TPaHCnopTUpoBKe
ToBapa (cm., Hanpumep: KopoGos K. 0. BabickaHue YBLITKOB, CBA3AHHBIX ¢ YTDaToii rpysos npu NepeBo3Ke aBTOMOGUNILHbIM Tpakc-
1opTom (0606weHne NpakTuku AC 3a 2001-2004 rozp!) // ApeuTpaxHsie €nopel. 2006, Ne 1, C, 15-24).

41 Cm. 06 aToM NMOAPoBHee: Acpusk B.A. Boamewenme YObITKOB Kak
' DHTDAHCKWIA B.B, Ykaa, cou. C. 650 (asTop rn, VIl - B B, Butpstckuii);

Tenscts // t0pucr. 2002, Ne 12, C. 18-23; b,

Mepa OTBETCTBEHHOCTY 3a HapylweHue HQ0roBopHbLIX 06513a-

Egteen B.C. lMpobrema AOKa3bIBaHUS MPUYMHHOR CBA3N MeXM1y HemenonHeHmuem AOroBopa v yobiTkamy // 3akoHogarenscreo. 2005.

Ne 12, C. 15-25,

42 CwM. Takxe: Baiibak B.B.Mpegsugumocts YObITKOB Kak KpUTepuit orpaninyenus OTBETCTBEHHOCTH 33 HapyLuexne norosopa //
Becthuk BAC PO, 2

009. Ne 5, C. 69: OH xe, Boamelyenme YBbITK

PaXpaHckoro npasa. 2016, T, 16.Ne 4. C. 119-131.

OB NIpit pexpaLLer gorosopa 1 eyma Kpegutopa // Becthik

43 Cm.: KopHeesa T.H. Vkaz. coy, C. 4; Ecdoumora 1T, OrsetcrBerHoCTs 1 pacnpegenenue y6birkos g PacHeTHbIX OTHOWeHUsX J/
C. 28.
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TPAXKAHCKOE TPABO. TPAXKIAHCKII MPOLIECC

B TEUECHHUE CPOKA AEHCTBHSA COMTIAIICHHMS, K JAJIEKO HE
BCEra 5TO COMPOBOXAAETCS CBOEBPEMEHHBIM NOATIH-
CaHWeM II0NpPaBOK K TEKCTY NCPBOHAYAIBHOTO JOKY-
MeHTa. Y Takoit BHIXOA M3 mabIoHa Helb3s CYUTATh
KOHKJIOJNEHTHRIME NeicTBUAMH corlacHo I'K PO,
KaK B CJIy4ae C akLENTOM, BEIPAXXAEMBIM B JIEHCTBUAX
B COOTBETCTBUHU C MOANUCAHHOMH 0epTOit.

Hpyrum GmIbTpoM, HpHYEM caMbIM PacIpoCTpa-
HEHHBIM U IIaBHBEIM B [IeJie MaCCOBOI0 OTKJIOHEHUS
3aNpOLICHHBIX YOLITKOB CJIYXUIIO YCJIOBHE O CKPY-
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INYJE3HOM AOKa3bIBAHMM IPHYMHHOM CBA3HU. 3AEChH
[IPaBOIIPUMEHUTEIN U BEAYIIHE NPABOBEABI IIOTHO-
CTBIO OCTAIMCH Ha MO3ULIUAX COBETCKON TEOPHH.

Taxum 06pa3oM, OABOAS HTOT IPOBEAECHHOMY
aHami3y, He0OXOIUMO MPHU3HATH, YTO COBPEMEHHAS
NpaBoBast JOKTPUHA He TODKHA MCKIIIOYATH JIyYIlne
00pas1bl COBETCKOM SMOXU IPABOBOrO PETYIMPOBA-
HY, HO B TO K€ BPeMs pa3BUBATH €€ B COOTBETCTBUU
C COBPEMEHHBIMHU TPeOOBaHUAME MMYLIECTBEHHOTO K
KOMMEDPYECKOTO 060pOTa.
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