MesxayHapoaHasi YaCTHONPABOBAS NMPAKTHKA
IOpuAnYecKoi ¢GupmbI «MOHﬁCTprCKHPl,
31004, CeMeHOB " HapTHepbl»

HEKOTOPBIE ITIPOBJIEMBI HTHCTUTYTA
OBECIEYNTEJBbHBIX MEP B MEXKIYHAPOJHOM
KOMMEPYECKOM APBHUTPAXE B IPABE POCCUM.
HEUTPAJIH3AIIMSA TEPOI AIITMOHHOTI'O YOPEKTA
APBUTPAXHOI OI'OBOPKU

ME. Jlogwipes™, A.H. Mypanog™

OnucbiBaeMOe HUXE MHOroacrnekTHoe cynebHoe aeno OblIo oxa-
PaKTEPU30BAaHO BCEMHM, KTO C HMM CTOJKHYJCS, — W NPaKTUKYIOLIUMH
IOPUCTaMH, U KPYNHBIMH CIEUUANUCTaMHu B cdepe npaBa MEXAYHapOX-
HOHM TOProBIM M MEXJAYHApOJHOr0 KOMMEPUYECKOro apOuTpaxa, U Cyabs-
MM — KaK OYEHb MHTEPECHOE M YHHKaJbHOE MO ero IOpUJHYECKOMY CO-
DEPXKAHUIO, @ TAKXKE MO BMPTYO3HOCTH M BBICOKOH CTEMEHH MacTepcTsa,
1NPOSIBJIEHHO IOPUCTAMU, NPEACTABIABIIMMHU KaXKAYIO CTOpoHy. Jeno, Ha
HaW B3TJISA, NPEACTaBAsET co00M SPKYIO WINIOCTPALIMIO EUIE H TOro, Ha-
CKONBKO 3MQEKTUBHBIM MOXET ObITh COAEHCTBHE CTOPOHHETO FOPHAMUE-
CKOT0 KOHCYJIbTaHTa KPYNHOH NpOM3BOACTBEHHOH W COBITOBON CTPYKTY-
pe, HEOXXUJAHHO CTOJIKHYBLIEHCS CO CJIOXHBIMH TPAaBOBLIMH BOTIPOCAMH.
bes npeysennueHust MOXHO TOBOPHTb M O TOM, YTO 3TO JEJO 3aC/yXKMBa-
€T YNOMHHaHMs, B TOW MM HHOH CTENeHH, B NIPAKTHYECKUX MTOCOOUSX NO
BONpocaM CyaeGHOro npouecca M MexAyHapoJHOr0 KOMMEDPUYECKOro ap-
buTpaxa.

" Mexaynapoauas ropummueckas dupma «MMLIT 1 K YBEIOMIIAET BCEX 3aHHTEpe-
COBaHHBIX JIMLL O TOM, YTO €€ OGULMATBEHOE HAUMEHOBAHUE ObUTO M3MEHEHO, U Ha ce-
rommuumu A€Hb OHa Ha3biBaeTCs «MoHaCTeIpCKHid, 31062, CeMeHoB W TTapTHepb.

" FOpHCT GUPMBI, acMpaHT kaheapbl MEXIYHAPOAHOrO YaCTHOTO U rpaKaaHCKoOro
npasa MIT'MMO (V) MU I Poccun.

TapTHep Gpupmbl, K.10.H., JOUEHT KadeaApbl MEXAYHAPOAHOTO YACTHOTO U rPaK-
naHckoro npasa MIT'MMO (V) MU Poccuu.
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OBCTOSATEJBLCTBA JEJA

B konile despans 1999 r. mexay poccHicko# KOMMEpYeCKOH opra-
HU3alUMedl C HMHOCTPAHHBIMM HMHBECTHUHAMH — JO4YEPHEH CTpYKTYpoW
OJIHOrO M3 KpyNHeMIIMX MHOCTPAHHBIX MPOU3BOAMTENeH Taba4yHO# mpo-
JYKUHMH (ABJIMIOMETOCH KJIMEHTOM MEXIYHapOJHO#H topuauueckoi ¢up-
Mbi «Mownactelpckuii, 3106a, CemeHOB U [lapTHepbI») — U €€ pOCCHii-
CKHM KOHTPareHTOM ObLI 3aKJIFOYEeH JOTOBOpP MOCTaBKM TabayHbIX H3e-
auil (nanee umenyemsiit «Jlorosopy). Ilo ycnosusim Jloropopa ykazaHHas
KoMMepueckas opramusauus (manee umenyemas «KiuedT») obs3amach
MOCTaBHTh CBOEMY KOHTPAreHTY — KOMIIaHHH, NPUHaANexaledl ogHomy
M3 CaMbIX CEPbe3HBIX POCCHICKUX NUNepoB TabayHOH NpOLYKUMH, — B
Teyenue despans — anpens 1999 r. napturo TabayHblX U3eaui oOLIEH
crouMocThio Gonee 8 munnuonos aomnapos CHIA Ha ycnousx nmpeaon-
natbl. JJOroBOp MOAYUHSIICS pOCCUICKOMY MaTepHalbHOMY IIpaBy.

Cnenyer oco60 OTMETHUTh, uTO 3akmoueHueM Jlorosopa KiueHT
peciieloBajl COBEPLIEHHO KOHKPETHYIO Uelb — CKOpeHllee yTBepiKae-
HUe Ha poccHiickoM TabayHOM pbIHKE. JTHM ObLIM OOYCNOBIEHBI, B Ya-
CTHOCTH, lieHa Ha ToBap no JIororopy, OTIMYaBLIAACS OT OOBIYHBIX ONTO-
BBIX LieH [MOYTH B Ba pa3a B CTOPOHY YMEHBIIEHHS], a Takxke IpeJyCMOT-
peHHbIt JIoroBOpOM OTHOCHUTENBHO HEOONBLIOW CPOK /i3 UCNOMHEHUS
POCCHICKMM KOHTpareHToM (Ianee UMeHyeMbiM «Jlunep») obs3aTenbeT-
Ba BBIBE3TH TOBap C pacnosiokxeHHoro B Poccumn cknana Knvenra —
30 anpesis 1999 r. (no3mHee 3TOT Cpok OBl MNpPOAJIEH CTOPOHAMHU 10
25 mas 1999 r.).

BriocnenctBuM cTOpOHBI BHECAM B JIOroBOp psij W3MEHEHHH, Bax-
Hellllee M3 KOTOPBIX NpPEAYCMATPUBANO MPEAOCTABIEHUE POCCUHCKOMY
KOHTpAareHTy npasa BbIOOpDKM TOBapa Ha CyMMY B 2,5 MMJUIMOHA JOJa-
pos CUJA B mononHuTenbHO cornacyeMoM CTOpOHaMH acCOPTHMEHTE C
OTCpOUKOH miarexa 3a BeiOpaHHbIA ToBap A0 30 centabpa 1999 r. Tosap
cBepX ykaszaHHoH cymmbl lunep Obln BnpaBe, Kak M paHblle, MOy4aTb
TONbKO Ha OCHOBAHUHU NMPEAOINNATHI.

K cepenune mas 1999 r. [lunep BeiBe3 co cknaga Knvenra tadbau-
Hble M3[ENHS CTOMMOCTBIO OKoNO 2,4 MuuuoHa fomnmapos CILA' (npw
3TOM H3JENHS CTOMMOCTbIO B 1 Munnuon gonnapos CLA — Ha ycnoBu-
AX TPEAONJAaThl, @ OCTAJbHbIE — Ha YCIOBUSX OTCPOYKM Iarexa), TO
ecTb Jlunep MCNoONHMI cBoe 00s3aTeNbCTBO BBIBE3THM TOBap €O ckiaja
Knunenra paxe meHee yeM Ha OJHY TPETh OT U3HAYANbHO IIPELYCMOTPEH-
Horo o6hema. Hencnonuenue Jlujiepom cBoero of6s3aTesnbcTBa OblIO Bbl-
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3BaHO €ro HerpaMoTHOH MapKETHHIOBOW W TOProBOH NMOJMTHUKOH, AEM-
IMHrOM M, KaK ClieJCTBUE, pe3KUM oOBasoM LeH. B urore panpHeiiuee
ucnondende Jlorosopa, rpy6o HapymeHHoro Idunepom, ctano gns Kim-
€HTa, C YYETOM IIpeCIeOBABIIMXCA UM NPHU 3aKiFoueHHu 31oro Jforosopa
uesne, HEBHITOAHBIM Y JIMILIEHHBIM CMBICHA.

Beuay ucreuenus 30 centsops 1999 r. ycraHoBiaeHHbIX JloroBopom
CPOKOB OILIaThl MPENOCTaBIEHHOIO Ha YCIOBUSX OTCPOUYKM IaTexa TO-
Bapa KineHT Ha ocHOBaHuH N. 3 cT. 488 I'paxaaHCKoOro Koaekca Poccun'
notpe6oBan ot Junepa nubo Bo3BpaTa HEOMJIaUEHHOrO TOBapa, NH6O yI-
JIaThl ero noJyiHo#t crouMoctH. JlanHoe tpeboBanue J{unepom 6plno mpo-
UTrHOpPHPOBAHO. :

B nomo6HbIX 06CTOATENHCTBAX BCIEACTBHE CYLIECTBEHHOrO Hapy-
weHusa funepom cBoux obs3arenbctB no Joroeopy: OTkasa BbIBE3TH
60JbLIYIO YacTh TOBapa B CPOK, a TaKKe HEOMJIaThl BHIOPaHHOro TOBa-
pa— Kununent 19 oxrsbpst 1999 r. Hanpasun J{unepy Ha OCHOBaHHUM CO-
OTBETCTBYIOIIUX HOpM I'paxmaHckoro koaexca Poccuun u yciaosuit Jloro-
BOpa yBEAOMJIEHHE O pacTOp)xeHHM mocienHero. Tem cambiM 6bu10 Tnpe-
KpallleHO MaTepuaibHoe npaso Junepa tpeboBath oT KimeHTa nanpHek-
uiel MOCTaBKH TOBapa.

OnHOBpEMEHHO BBMAY UCYEpNaHUsA Pa3syMHbIX CPEACTB BHecyneb-
HOro yperynudpoBaHus crnopa KiMeHT npuHsan peleHue o6 obpalueHuu ¢
uckoM K Jlunepy B MexyHapOaHBIi Kommepqecxun apOUTPaXHbIH Cy1
npu ToproBo-npOMBILNEHHON nanarte Poccuu® (nanee — MKAC) B co-
OTBETCTBHM C coflepxarmeiics B JJoroBope apOHTPaXHON OroBOPKOIA .

' «B cayuae, K020a noKynamens, noxysuSwiuii mosap, He ucnoansem ob6a3aHHoCMe
no e20 onname 6 YCmMaHOBNEHHbIH 002060pOM KYMIU-RPOOAXCU CPOK, hpodasey
enpase nompebogams oniamul nepeOaHHO20 MoBaAPA WY 6036PAMA HEONNAYEHHbIX
mogapog».
? Cwm. 3akoun Poccun ot 7 mons 1993 r. Ne 5338-1 «O MEXITYHapOJHOM KOMMepue-
CKOM apOuTpake» M SBIAIOLIEECH NPIIOKeHUEM K HeMy «[Tosoxenue 0 Mexayna-
PONHOM KOMMEpYECKOM apOUTpaxkHOM cyie npH TOpropo-MpoMeILIEHHOR nanare
Poccuitckoit denepaunu» (Benomoctu Cohesma HapoaHeix AenyTtaroB Poccuiickoii
Qenepaunu u Bepxosroro Cosera Poccuifcko#t ®enepaunu, 1993, Ne 32, cr. 1240).
«B cayvae eosHuxHosenun cnopos é ceéasu ¢ Hacmoswum Jozosopom Cmopons
npednpumym 6ce mepul, umobsl 8 meuenue 2 (08yx) mecayee ypezynuposams 603-
Huxuiue pazHo2nacus nymem nepezogopos.
lpu nesosmoncHocmu paspewienus 6OSHUKWAUX PAHOZIACULE NymeM OBYCMOPOHHUX
nepe206opog, ux Hadrexcum ypecynuposamoe nocpedcmgom obpawyenus 6 Mexcoy-
HapoOHbL KomMmepueckutl apbumpaxchotii cyo npu Topzoeo-Ilpomeiwnennoi Ila-
name P®y (ctune u opdorpadus opurunana coxpateHst. —— Aemopsi).
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OjHaKo K STOMY MOMEHTY cuTyauus Ans Kiuenta yxe Obuia oc-
noxkHeHa: B ceHTadpe 1999 r. Qunep cam obparuncs B MKAC ¢ mpocs-
6ol obecreunTh ero TpeboBanue Kk KiMeHTy O NPUHYXACHHH NOCIeAHe-
ro x ucrnonHenuto Jorosopa B Harype. [Ipu 3ToM [iMiep ccolnancs Ha
HedcnoaHeHne KIMeHToOM JIBYX ero Mpeiblayllidx 3asBOK Ha CyMMY OKO-
no 1,3 munnuona noanapos CIIA, nomadHbeIX B Havuane mons 1999r., a
Takxe Ha oTkaspl KiimedTa mpenocTaBisTh TOBap M OTCYTCTBME y MO-
CNIeAHEro HaMepeHus CIONHATS JloroBop B noe3y Jlunepa.

ITo noBoay TakHWX CCBUIOK CIEXYeT OTMETHTh, 4TO KUIMEHT MpH OT-
Ka3e aKLenToBaTb YMOMSHYThle 3asBKM JlMnepa MCXONMJ 1O MOMEHTa
pacTtopxeHus JJoroBopa U3 clefyrolux 06CTOATENbCTB!

ucrevenue 25 Mag 1999 r. ycranoneHHoro Jforosopom cpoka s
nonyyenust lunepoM ToBapa; a TaKkxke

fpeBbilIeHNe yKa3aHHbIX B 3asBkax Jiunepa cymMM (C yYeTOM CTOM-
MOCTH paHee BLIOPaHHOTO MM Ha YCJIOBUSIX OTCPOUKHM IaTeXa TOBapa)
cornacoBagsoro CTopoHamu numuTa B 2,5 Muinuona posnnapos CIUA,
MIOCKOJIbKY TOMBKO B €ro Mpefienax Tosap Mor ObiTh MpemocTasien Ges
NpeRoIiaThl; a TAKXE

OTCYTCTBHE HOMOJHUTENBHOrO cornacoBaHuss CTOPOHAMHM acCcopTH-
MeHTa TabauHbiX M3AeNuit, noayyaeMelx [IMIEPOM Ha YCIOBUAX KOMMEp-
YEeCKOro Kpeaura.

Mexny tem 4 oktsabps 1999 r. Ilpencenarens MKAC, ucxonps us
. 6 «[lonoxenus o MexayHApOAHOM KOMMEPUYECKOM apOUTPaKHOM CyZIe
npu ToproBo-npoMbILIEHHOH nanare Poccuucxou denepauum» 1 pyKo-
BoJCTBY#CH M. 6 § 1 Pernamenta MKAC’ , YIIOBJIETBOPHJI YKa3aHHOE XoJa-

* «ITo denam, noonexcawum paccmompenuio 6 MedCOyHapPOOHOM KOMMEDHeCKOM
apbumpascHom cyde, npedcedameny Cyda modicem no npocebe CMopoHsl YCMaHo-
eumb pasmep u gpopmy obecneuenus mpebosanuay.

> «lIpedcedameny MKAC mooicem no npocebe cmopoHbl yCmaHO8Umb pasmep u
gopmy obecnewenus mpebogaHus no Oenam, NOONEICAUUM PACCMOMPEHUIO 8
MKAC. Pewenue o npunamuu obecnesumensrolx Mep @ OMHOUWEHUU RpeOMema
cnopa, pacemampueaemozo 8 MKAC, mooicem 6utmbs npuHAmMo 6 coomgemcmeuu ¢
nacmoswum Peznamenmom (§ 30) cocmasom apbumpaca, cqopmupo8anHsiM no
danHomy oeny. . ‘
B cayuae, koz0a cmopora obpamunacs 8 KomnemeHmHslll cyo ¢ xodamaucmeww o
npuHamuyu Mep no 0becneyeHuio NOONENHCAUe20 pacCMOMPEHUI0 UMY YJiCce NOOAHHO-
20 8 MKAC ucka, a makdice K020a cyOOM GblHeCeHO onpedeneHue 0 NPUHAMUY ma-
KUx mMep, cmopora 0onxcua be3 npomednenus ungopmuposame 06 amom MKAC»
(PernameHT MexTyHapOZHOro KOMMepUYecKoro apbuTpakHoro cyaa npu Toproso-
npomsbinlneHHoi nanare Poccuiickoit denepauun. — M.: Toproso-npomMeiliineHHas
nanara Poccuiickoit Genepaumu, 1995, c. 8).
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tafictBo J{unepa M ceoum [locraHopneHuem o0ssan Kinenrta npenocra-
BUTH JIMNEpy «8 meuenue 5 pabouux OHell 2apaHmul0 nepeoKNACCHO20
banka, NPedycMampueaiowyio 6eInIamy Cymmel, Komopas 6yoem onpede-
nena MKAC» no wcky Junepa, Ho He Gomee cymmbl B 6200789-
50 gomnapos CIIA (oHa 6suta paccuuraHa camum [lunepom). B Ilocra-
HOBJIEHHM TAK)Ke FOBOPWIOCK, uTO ecnu KiIMeHT He npefocTaBuT Jlunepy
YKa3aHHYIO TFapaHTHIO, TO ROJDKEH OBITh HAJIOXEH apecT Ha TOBap, Haxo-
asuiicst Ha cknane Knuenra u nopnexawmii nocraske J{unepy mno Horo-
popy. Janee B TlocTaHOBNEHUU yKa3BIBAJIOCH, YTO Mepbl obecnieyeHns Ju-
NIEp «ModHCcEm NPUHYOUMENbHO OCYUeCmEums nymem 3as6NEHUS 6 Komne-
menmublii cyd xodamaiicmea 06 obecnevenuu ucnonrenusay 3roro Ilocra-
Hopieuus. Kpome toro, B IlocTaHOBIEHHH MpEIyCMAaTpUBaJOCh, “TO B
ciy4ae, ecu unepy Gynet oTkasaHo B ucke 06 HCONHeHuH JloroBopa B
narype, Junep nomkeH Gyner Bo3mecTuTh KimeHTy yOBITKH, MPHUHMHEH-
Hble NOCNeHEMY MepaMy no obecnedeHuro, ¥ yro Junep No/DKeH mpen-
craButh B MKAC 6aHKOBCKYIO rapaHTHio B noms3y Kinenra, «obecneyu-
garowyyio 8o3mewjenue yboimrkoe 8 yxazamnom cryyaey. Haxoneu, B Ilo-
CTaHOBJIEHHHM TOBOPMJIOCH O TOM, YTO OHO TepsAeT CUITY, ecnu Junep B Te-
yeHue OJHOro Mecaua co JHs npuusaTus [IoCTaHOBNEHUs «He npedvasum €
MKAC uck, omuocswutica x mpebosanuio, Ha KOmopoe pacnpoCmpaHs-
tomcs. mepwl obecneverusy, npenycMoTpennsle B Iloctanosnenuu (nanee
Takxke uMeHyeMoM «IlocTaHoBneHHE 06 0OeCeUEHUH HCKaK).
[puMeHUTENBHO K YKa3aHHOMY [1OCTaHOBJIEHHIO CliedyeT OTMETHTD
JBa BaXHBIX MoMeHTa. Bo-nepBbix, 310 [TocTaHoBieHuEe ObIO MPUHATO
Ipencenarenem MKAC B orcyTcTBHE mpenbssieHus JujiepoM ucka B
MKAC. Onnako 0HO ObUIO TIPUHATO UM UCXOAS M3 HOPM JNEHCTBYIONIErO
3aKOHOJATENHCTBA, KOTOPhle MOTYT TOJKOBATHCA KakK MPeNOCTaBIAIOIIME
IMpencenaremo MKAC rnpaBo npuHUMaTh NOAOOHLIE NOCTAHOBIEHHS U B
orcyrcteue npeabasneHHoro B MKAC ucka. Tak, B 0. 6 «IlonoxeHus o
MexayHapOIHOM KOMMepYeckoM apOuTpaxxHOM cyae npu Toproso-
npoMbluiieHHoi nanate Poccuiickoit @enepauun» («Ilo denam, noone-
HCAUWUM  pACCMOMPeHUI0 8 MedcOyHapoOHOM KomMepyecKkoM apbum-
pasicHom cyoe, npedcedamens Cyoa modcem no npocbbe cmopoHst ycma-
Hogumb pasmep u popmy obecneveHus mpebosanuay) CilOBa «noorexca-
wum paccmompenulo 8 MescOyHapoOHOM KOMMEPYECKOM apbUMpasiCHOM
cyOe» MOTYT OBITH HCTOJIKOBAHbl KAaK YKa3blBAIOHUIUE Ha BO3MOXHOCTH
nopauu [Ipexncenareno MKAC xogparaiicrBa 06 o6ecneunTeNbHbIX Mepax
M B OTCYTCTBHE NMpeAbsBIEHUS WCKa (MIM XKe Moche npeabsBIeHHS HCKa,
HO f0 MoMeHTa OpMHPOBaHMS COCTaBa apbUTpaxa), XOTA Henb3s He
pU3HaTh, YTO YKa3aHHE Ha TaKyr BO3MOXHOCTb MOTJIO OBbITb BbIPBKEHO
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sakoHonareneM Oosnee uertko. CoorBercTBeHHo, B Pernamente MKAC,
yTBepkAeHHOM Toproso-npoMsllineHHoH nanaroi Poccun BO HcnonHe-
uue 3akoHa Poccuu or 7 uronsg 1993 r. Ne 5338-1 «O mexayHapoaHom
KOMMEpUYECKOM apOuTpaxke», MPUBEREHHbIH NYHKT ObLI HMCTONKOBAH
MMEHHO yKa3aHHbIM oOpasoM: Tak, n. 1 § 18 atoro Pernamenta mpeny-
cMaTpuBaeT, uTo «lIpu nodaue ucko8ozo0 3as6leHUs UAU X00amaicmeda
06 obecneuenuu mpebosanusn ucmey 0083an YNIAMUMs PecUCMPaAYUOH-
Heltl cbop. [o yniamel pecucmpayuonno2o cbopa uck unu Xo0amaucmeo
He cuumaemcs nodanHuiM» (BblIENEHUE Hawe. — Agmoper). B ykasan-
HOM 0COGEHHOCTH COCTOUT OJHO U3 CEpbE3HBbIX OTIIMYMI pa3buparenscT-
Ba B MEXAYHApOZHOM KOMMEpUYECKOM apOuTpaxxe OT pa3OHpaTe/bCTBa B
rOCYJapCTBEHHBIX cynax (apOUTpakHbiX M 00miel IOPUCAUKLHH), B KOTO-
pbix TpeboBanue 06 obecrneueHUH MOXKET OBITh 3asBJIEHO TOJILKO BMECTE
C UCKOM WJTH TIOCJIE €ro NpeabsBAeHUs. AHAN3 MIIOCOB U MUHYCOB KaX-
JIOTO U3 TaK¥X MOAXOJO0B BHIXOJMUT 3a PAMKH HACTOALLEH CTAaTbU.

Bo-Brophix, IlocTanoBnenye 06 obecrnevueHUH UCKa OBLIO NPUHATO
TONBKO Ha OCHOBaHMHM MHGOpPMALMH, MpefocTaBleHHoH [unepom, u 6e3
3ampaliMBaHus no3uuun KnueHTa, KOTopblif BooOule He Obl1 M3BElIEH O
paccMOTpeHuH XopartaiictBa Junepa (x0T Takas BO3MOXHOCTb CyLIECT-
BOBaJia, TeM GoJsiee y4uThbIBasA TO, YTO J{Mep He MOr He MCKaXKaTb CBEle-
HUS O OCHCTBUTENBHOM MOJIOKEHMH BelleH B CBOIO MONB3Y), M, YTO ELLE
6osiee cyilecTBEHHO, — 0e3 HeoOXOAMMOro aHaiu3a MoJoXeHuit Jloro-
BOpa, perfiaMeHTUPYIOLero npaea 1 o6s3aHHocTH Knyenra n JQunepa.

BrnocnenctBuu IlocranoBnenune 06 odecneyeHUM Mcka HCIONb30Ba-
nocb lujiepoM kak MHCTpYMeEHT jJaBienus Ha Kiuenra ¢ yensio no6uTh-
Csl CMUCaHWs 3aJ0/KeHHOCTH Jlunepa M BBILIATBI MOCHAEAHEMY 3HAUM-
TENBHOH KOMMEHcAaluH 3a sikoObl MMeBLIee MeCTO HapyweHnue JloroBopa
co cropoHs! KineHTa.

IMockonbky KiueHT GaHkoBCKyrO rapanturo [lunepy He npeacraBud,
Junep npucTynuia K NpUHYAUTENbHOMY McnonHeHuio [locraHoenenus o6
obecrieyeHun Mcka 4epes cyn obLiell IOpHCAMKUMM, W 3aMOCKBOpPEUKHH
MEXMYHULIMITAIBHBIN cyn . MoCKkBbl CBOMM omnpeaesieHueM ot 14 oktsbps
1999 r. nocranoBun BbimaTh Ha 3T0 IIOCTAHOBNEHME HCTIONHUTEIbHBINA
TUCT. B TakoM HCHONHHTENHHOM JIUCTE COAepXalach GpopMyNMpOBKa, J0-
nyckawomas obpailieHHe B3bickanust J{unepoMm Ha J06oif ToBap, Haxons-
wuiics Ha mobom crutane KnuenTa, YTo MOTJIO BEChbMa HETAaTMBHO CKa3aTh-
ca Ha JesrenpHocTH KiMeHTa, BbI3BaTh 3aTapUBaHME €ro CKIAJ0B U CO-
pBaTh BBIMIOJHEHHE €r0 06513aTENbCTB NEpea APYTHMH JIMLAMH.

18 Hosbpss 1999 r. ynomsHyToe onpenenenue 3aMOCKBOPELKOro
Cyna ObiIo OTMEHEHO MO NpoTeCTy nocraHoBieHuem [lpesnanyma Moc-
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KOBCKOTO FOPOACKOrO CyJa BBMIY TOTO, YTO OHO ObUIO BBIHECEHO B OT-
cyrcraue KiMenTa, He M3BELICHHOrO HALMEXAIINM 06pa3oM O CyneOHOM
' 3acesaHnM, a TaKKe BBUIY TOrO, YTO OHO, 10 MHeHuio IIpesnanyma, Gbl-
IO BBIHECEHO B HapyileHHe MPaBHI MMOACYAHOCTH, YCTAHOBIEHHbIX 3aK0-
oM Poccum ot 7 mronst 1993 r. Ne 5338-1 «O MexayHapOAHOM KOMMeEp-
yeckom apbutpaxe». Ilpe3unuym MOCKOBCKOrO rOpoACKOro Cyaa yka-
3an: «..cm. 6 3axona P® «O meoicdynapodHom xommepueckom apbum-
padicey  npedycmampueaem Op2anbl OIS  GbINOMHEHUS ONpeoeleHHbIX
ynryuii codeficmeus, u KOHMpoOAs @ omHowenuu apbumpaxca. B wacm-
Hocmu, k makum opanam omuocsmest Bepxoeuviii Cy0 pecnybruxu 6 co-
cmase Poccuiickoti Pedepayuu, xpaesvie, obracmuble, 20poOCKue Cyoel,
cyOul aemoHoMHOU obracmu u cyObl A8MOHOMHO20 OKpyea. Bmecme ¢
meM, MEeJNCMYHUYUNALbHbLE CYObl 00UWel IOPUCOUKYUU K MAKUM OD2AHAM
He OMHOCAMCA, 8 CGA3U C yem Oannoe 0eno noocyoHo Mockosckomy
20pOOCKOMY CYOY».

Onnako yxe 22 HosGps 1999 r. lunepy ynanoch n0GUTbCS 4epes
CynebHYIO KOJUIETHIO 110 IpaXKAaHCKUM JejlaM MOCKOBCKOrO roOpoACKOro
cyaa npusesieHus [locTaHoBneHUA 06 obecneyeHy UCKa B HCIIOJHEHHUE H
BBIZ24HM HOBOrO MCMOJHUTENLHOrO nucTa npoTuB KikMeHTa, NoBTOpsiBiLE-
ro ¢opmynuposky ITocranoBnenus o6 obecnedenun ucka. Ilocnentee
NPOAOJDKANO NeHCTBOBaTh, NMOCKOAbKY Jluiep K 3TOMY MOMEHTY Yxe
npeabsasun B MKAC nek k Knnenty. CyneOnas KOJJIErust no rpaxiaH-
CKUM JenaM MOCKOBCKOrO ropoJCKOro Cyla B CBOEM ONpEHE/IEHHUH HC-
XOAMNA UMEHHO M3 TOro TojxopaHus . 6 «[lomoxenus o MexayHapoa-
HOM KOMMeEpYEeCKOM apOuTpaxxHoM cyie npu ToproBo-npombliliIEHHOH
nanate Poccuiickoit deaepaunny», KkoTopoe ObUIO NPUBEAECHO BbIllE, pe-
wuB, 4to IToctaHoBneHue o6 obecneueHun ucka npuuaro Ilpeacenare-
nem MKAC B coOTBETCTBUM C €r0 KOMMETEHUHEN H YTO OH UMEN MPaBo
pacrnopsskaTbcd O Mepax no oOecneyeHul0 B YCIOBUAX, KOIAa MCK B
MKAC co cropons! Iunepa eue He 6611 npeabssiaed. CynebHas xosne-
rust Taxe orBeprna goson Knuentra o rtom, uto IloctaHoBaenue 06
ofecnieueHun HCcKa He MOANSKUT NMPUHYUMUTENLHOMY HCIOIHEHUIO, YKa-
3aB, yto 3akoH Poccuu ot 7 mrons 1993 r. Ne 5338-1 «O mexnyHapojHOM
KOMMEpUYECKOM apOuTpaxke» He 3ampewaer obpaiieHue B cyAebHbie op-
rabl 10 BONPOCY MPUHYAUTENbHOrO NMPHUBEAEHHUS B WUCIOJHEHHE NMOCTa-
HOBNeHUs1 06 obecnevueHWH MCKa, €CU NOJOKHUK JOOPOBOJILHO €ro He
VCHOMNHSET W He npejacTaBaseT 0aHKOBCKYO rapaHTuio. CyjaebHas konse-
rus 1o rpaxgaHckum genaMm Bepxosuoro Cyaa Poccuu ¢ panHbiM onpe-
JleNeHHeM coraacuiach U 4acTHyo xanoby Knuenra Ha Hero oTkjioHuna.
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B utore KiMeHT okasanca B OueHb cepbe3HOH cuTyauuun. Ee 3a-
TPYAHUTENLHOCTD, €CIM He CKas3aTh Gosbuie, Obuia 0OyCoBieHA He-
CKOJIbKUMH (haKTOpamHu.

1. ITpobens 6 pocculickom 3aKoHodamenscmee. Y3Kutl Kpyz OCHO8aHU
ona npomueodeiicmeun npusedenuto Ilocmanoenenusn o6 obecnevenuu
WCKA 6 UCNONHenUE Wil OIA €20 OMMEHbL Yepe3 Cyo o0ueil I0pUCcOUKyuL.

Poccuiickoe 3aKOHOZATENLCTBO HUKAK HENb3s CUMTaTh YIAENAIOLUM
XOTsl 6bl MUHHMATLHOE BHMMaHUE CNOXxHelmuM npobiemMaM B OTHOLUE-
HUM OOECHeuuTeNbHbIX Mep, NPUHUMAEMbIX MEXIYyHapPOLHBIM KOMMEp-
yeckuM apbutpaxeM. Hannuve B HeM cepbe3HbiX NPOOENOB YacTo cylue-
CTBEHHO 3aTpyOHseT paboTy rocylapCTBEHHbIX CYNOB, HE MMEIOLIUX CO-
JUIHOM NMOATOTOBKHM B 3TOM cdepe, U He NO3BONAET UM 3PPEKTUBHO PO~
THBOCTOSAITH HE BCErAa KOPPEKTHBIM AeHCTBUSAM, aHAJIOTHYHBIM TEM, K KO-
TopeiM Npuberan B paccmarpuBaemoM gene [unep. Kpaiine cnabo
npobJieMsl, CBSI3aHHbIE C 0OECNIEUUTENbHBIMI MEPAMH B MEXIYHApOAHOM
KOMMepUeckoM apOuTpare, OCBEILAIOTCSA U B POCCUIACKOM AOKTpUHE .

[IpUMEHHUTENBHO K ONMMCAHHOM Bbllue npoueaype npusesenus [lo- .
craHoBlleHHa 00 obecneyeHUH MCKa B MCNOJIHEHHE CIEAYET TAaKKe OTME-
TUTh CIEAYIOIMH OYEHb CYLIECTBEHHbIH MOMEHT: 1 MOCKOBCKHHA ropoa-
ckoii cyn, u Bepxosubii Cyn Poccuu OrpaHd4MiMChb pacCMOTpPEHUEM
MpOUECCYaNbHbIX acleKToB BbiHeceHus M jelictBus IlocraHoBnenus o6
obecrieuenun ucka (KkoMneTeHUMH U obveme nonHomouuil Ilpencenarens
MKAC, npouenypsl NpuBeieHUs B UcnoiHeHHe a1oro [loctaHoBNEHUA) U
He cTaji XOTs Obl B KAaKOHW-TO CTEIEeHH pacCMaTpuBaTh BONPOC O TOM,
MMEJINCh JIM prima facie noka3atenbcTBa TOro, uro Juiep geicTBUTENDL-
HO obyafan TakiMH npaBaMy TpeboBaHus kK KnueHTy, KOTOpbie MO3BOJIH-
v 6b1 eMy nobutecs BoiHeceHuss B MKAC peuterus B ero nons3y. Ecau
Obl CyIbI pPACCMOTPENH 3TOT aclekT, oOpaTUBIIMCh K coaepxaHuto Jloro-
BOpa M NpUCIyIIaBUWIKMCh k noBoaam KiiMeHTa o TOM, YTO OH HE HECET HHU-
Kakux obs3atenscTs nepes {unepom, TO BIONHE BO3MOXHO, 4To IlocTa-
HOBJIEHYE 06 0BecredeHHH UCKa He GbII0 6bl IPUBEAEHO B HCIIOJHEHME.

OTka3 Cy/0B OT aHanu3a o6CTOSTENLCTB Aena U npa Jlunepa o6b-
SICHAETCSl TeM, YTO OHH [TOLWIM MO OYTH (PAKTHYECKOTO MPUpPaBHUBAHUS

OJIHOH H3 HEMHOTMX HOBBIX Cepbe3HblX pabot asnsercs cratbd Jlebenesa C.H.
«MexayHapoaHbl# KomMMepueckuii apOuTpaxk v obecneuuTenbHble MEphi» (Moc-
KOBCKHH HYPH MEKIYHAPOIHOrO TIpaBa, 1999, Ne 1, c. 60-68).

179



ITocranoBneHus 06 obecneyeHNH HCKa K apOUTPaXKHBIM PELICHUAM, Bbl-
HOCHUMBIM apOuTpakeM, CHOPMHPOBAHHBIM [0 KOHKPETHOMY Jejy, H
MMEHHO 3TO 3HAYWTENBHO 3aTPYAHUNIO NPOTUBOJAEHCTBHE INPHBEAECHUIO
atoro [TocTanosyeHus B ucnondenue. JIeno B ToM, uto n. 1 ct. 36 3akoHa
Poccun ot 7 mrona 1993 r. Ne 5338-1 «O mexayHapoAHOM Kommepue-
CKOM ap6mpax<e»7 yCTaHaBAUBACT WCYUEPNbIBAOIKN KPYr OCHOBAHHMH
IS OTKa32 B NMPUBEJCHUW B UCTIONHEHUE apOMTPaXHBIX PELIEHUH, Npu-
YeM BCE OHM CBS3aHbl JUOO C acrnekTamu AeicTBHst apOUTPaXKHOro co-
riaieHus, Jubo ¢ npoueccyaitbHbIMM MOMEHTaMM, H JIMLIL OJHO TaKOe
OCHOBaHHE OTHOCHTCS K BONpOcaM CYLIECTBA, 2 MMEHHO YyKa3aHHUe Ha
NpOTHBOpeure NyonuyHoMy nopsaky. [TonyTHO oTMeTHM, 4TO aKT NpH-

" «B npuswanuu win npugedenuu 6 UCRORHEHUE APBUMPANCHOZO peulen s, He3asuU-
CUMO OM MO020, 8 KAKOU CMpaHe OHO Bbil0 GblHECeHO, MOXCcem OblMb OMKA3UHO
s
1) no npocebe cmopouelr, npomua KOMOPOU OHO HANPAGNEHO, eCAU IMA CHIOPOHA
npedcmagum KOMNemeHmHomy cyoy, 8 KOmopom ucnpamueaemc;v npuznanue uau
npugedeHue 6 UCNONHEHE, OOKA3AMENLCMBA MO20, YMO:
OO0HQ U3 CMOPOH @ APOUMPAXCHOM CONAUIEHUY, YKAZARHOM 8 cmambe 7, bblia 6 Ka-
KOU-1160 Mepe HedeecnocObHA; Wil SMO COZnauIeHUe HeOeUCMEUMENbHO N0 3AKOHY,
KOMOpoMy CMOpOHbL €20 ROOYUHUAU, a NPpU OMCYMCMEUU MAKO20 YKA3AHUA - HO
3QKOHY cmpansl, 20e peulenue DbLI0 BbIHECCHO, UMY
CMOPOHA, hPOMUG KOMOPOIl BbIHECEHO peulerue, He bblia OONNCHBIM 06pa3om y6e-
OoMAeHA 0 HA3HAYeHUU apbumpa i 06 apbumpa rcHom pasbupamenscmee UAU NO
OpyeuM NPUYUHAM 1e MO2AA NPeOCmagums C8OU OOBACHEHUA, UMY
peuieHue @blHECEHO RO CROPY, He NpedyCMOMPEHHOMY apOUMPANCHBIM CO2NauLeH -
eM iU He noonaodaiouwemy noO e20 YCA0BUS, UMY COOePHCUM NOCMAHOBIEHUS N0 GO-
npocam, GuIX00AWUM 30 Npedensbl ApOUMPANCHOZO CO2NAUWENUS, C mMmeM, OOHAKO,
Umo ecau ROCMAaKOGREH U O GONPOCAM, OXEAMbBIGAEMbIM ADOUMPANCHIM CO2NauI¢-
Huem, mMozym Oblms OMOeNeHbl OM Mex, KOMopsle He 0X8aAmbi6AIOMC MAKUM CO-
2nauienuem, Mo ma 4acme apoUMpaiCHO20 peuels, 6 KOmopot Co0epHCames no-
CMQaNOGNCHUSL NO GONPOCAM, OXGAMbBIBACMBIM APOUMPAICHBIM COSNAUEHUEM, MO-
Jrcem Obimos NPUIHARA U NPUGedena 68 UCRONHEHUe, Wil
cocmas mpemerickozo ¢yoa uau apbumpadcHus npoyeoypa He COOMGEMCmEosan
CO2NAWEHUIO CIMOPOH HAU 6 OMCYMCMGUE MAKOBO20 HEe COOMBEMCMBOCUAN 3AKONY
Mol cmpansl, 20e UMen Mecmo apbumpaiic, Uil pewerue euje He cmano obssa-
MeRbHbIM 0N CIMOPOH, UAU BbLIO OMMENeHO, Ul e20 UCHOAHeHue Bblio npuocma-
HOGREHO CYOOM CMPQAHbI, 8 KOMOPOT UM 6 COOMBEMCMBUN C 3AKOHOM KOMOPOL OHY
bbL10 @bineceno; aubo
2) ecnu cyo Hatioem, ymo:
obvexm cnopa ne moxcem Gvime APeOMemom apbumpa)cHozo pabupameisemea
no saxony Poccutickoii Pedepayuu; uru
npusnane u npuGedenue 8 UCNOMHEHUE IMO20 APOUMPANCHO20 PEUEHUL NPNUGD-
pevam nybauunomy nopaoxy Poccuiickoli edepcuguy.

180

pefeHMs MOCKOBCKHM ropofickuM cyfoM IlocraHoBnenus 06 oGecreve-
HUM MCKA B MCTOJHEHMe elle pa3 JOKa3biBaeT TO OGCTOATENbCTBO, YTO
KOMIETEHTHBIM CYZIOM, TOJBKO YIOMSHYTHIM B CT. 36 3akoHa Poccuu oT
7 wrons 1993 r. Ne 5338-1 «O MexayHapogHOM KOMMEpUECKOM apOuTpa-
Xe», JUIA TPUBEAEHUS B HCHOJHEHHE DEIEHUS MEXIYHapOAHOIo KOM-
Mepueckoro apbuTpaxa sBiseTcs cyd oOuied OPUCAMKIMY, a UMEHHO
Bepxosneiit Cyn pecny6iauku B coctaBe Poccud, kpaepoH, obnacTHol,
rOpoACKO# Cynpl, CYJ aBTOHOMHOH 00JiacTd W Cyll aBTOHOMHOTO OKpyra
no MCCTZ TaKoro apbuTpaxa, a BOBCE He rOCYHapCTBEHHBbIH apOuTpax-
HBIH Cyq .

Bosepaiuasce K aHaM3UPYEMOMY Jely, YKaXeM, 4TO JO0Ka3aTh He-
IeACTBUTENBHOCTh apOUTPaXKHOi orosopku B JloroBope NH6G0O BBUIY He-
1eecnocoGHOCTH CTOPOHBI, JIMGO JKe 110 MHOH NMpUyKMHE OBUIO HEBO3MOX-
HO: CTOPOHBI B HEM SIBJISUTHCH J€ECNOCOOHBIMMU, a apOUTpaXKHas OFOBOpKa
NefCTBUTENLHOR. ApPryMEHT O [POTMBOPEYHH MyOJIHYHOMY MOPSAKY
Poccuu mpHBeieHus B ucnonHenue Ilocranosnenus 06 ofecnieveHHy uc-
Ka TaKXe He BhIIEPKUBaJ HUKakoi kputukd. HakoHel, mpoueccyalbHble
MOMeHTHI BblHeceHHs [TocTaHoBIEHHs ObUIM COBMIONEHBI, Ha YTO U yKa-
3anu MockoBsckuii ropoackoit cyn u Bepxosuslit Cyn Poccun.

Yro ke kacaercs ocHOBaHui TpeboBaTh otMeHsl [TocTaHoBnEHHS 06
obecnedyeHHy MCKa, TO OHM ABJSUTHCH HUASHTHYHBIMH OCHOBAHHAM Ui OT-
Kasa B npuBefeHMM [IOCTAHOBJEHHMS B MCIONHeHHe: I. 2 cT. 34 3akoHa
Poccuu ot 7 wrons 1993 r. Ne 5338-1 «O MexnyHapoJHOM KOMMepue-
CKOM apﬁmpame»9 N0 CMBICIY HAeHTHYeH 1. 1 cT. 36 3Toro xe 3akoHa

¥ Mypanos A.H. TIpo6nema onpe/ieneHus Cyfa, KOMIETEHTHOIO PacCMaTpUBaTh BO-
Npoc O MPHBENCHUH B UCTONHEHHE B Poccuiickoit denepauMy HHOCTPaHHBIX peLue-
HUlt MO KOMMEpPYECKUM cllopaM. /MOCKOBCKHUIA >KyPHAT MEKIyHapPORHOro npasa//,
2000, Ne 1, c. 316-380.

® «Apbumpasicroe pewerue mocem Goimb OMMEHEHO CYOOM, YKA3AHHLIM 8 NYHKME
2 cmambu 6, Tuws 8 cAyae, ecau:

1) cmopona, 3asenrsiowas xodamaicmao 06 ommeHre, HpedCcMasum OOKA3AMenbCm-
8a mozo, Ymo:

00HA U3 CMOPOH 8 APOUMPANCHOM CONAUEHUY, YKAZAHHOM 8 cmambe 7, bblaa 6 Ka-
KOU-mo Mepe HedeeCnocobHa, Wiy 3MO CO2NAUEHUE HEORlICMBUMENLHO HO 3aKOHY,
KOMODPOMY CMODOHbL €20 NOOYUHURU, 4 NPU OMCYMCMEUU MaKo2o YKa3anus — no
3axoHy Poccuiickoi Qedepayuu; unu

OHa He Bbina OONHCHBIM 06PA3OM YEeOOMIEHA O HA3HayeHuu apbumpa wiu o6 ap-
bumpasxcrHom pasbupamenscmee, Uiy RO OPY2UM NPUNUHAM He MO2IA NpedCmasums
CBOU OBBACHEHUA; WU

peuieHue GblHeCeHe O CNopy, He NpedyCMOMPeHHOMY apOUMPAdICHLIM COSRAULEH -
eM U He ROONA0AIoweMy OO e20 YCN0BUsl, Ul COOePIICUM ROCMAHOGNEHUSL RO 60~
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(0TMETHM TONBKO JIOGOMBITHOE pa3ivyMe B YKa3aHWW HaA OCHOBaHHE,
CBS3aHHOE C MPOTHBOPEUUEM MyBIMUHOMY OPAAKY).

Camo coboii pasymeercs, KIMEHT OTHENbHO MBITANCs NOOMTHCS OT-
menbl [TocTaHOBNEHHS 06 ofecmeueHnH ucka, OfHaKo 6esycneumHo. Moc-

KOBCKHi{ FOPOACKO# CyJl CHayana CBOUM OINpPEIENEHUEM OTKa3al B IPUHS-

MM XojaTaiicrBa KiMeHTa 0 Takoi OTMEHE, COCNIABLIMCh Ha TO, YTO CO-
rNacHo cTaThsM 16 w34 3axona Poccuu ot 7 wrons 1993 r. Ne 5338-1 «O
MEXyHApOJAHOM KOMMEPYECKOM apOHTpaxe» OCHapHBaThCs B CyA€ MOTYT
JMIIb apOUTpaXKHble PELIeHHst H MOCTaHOBJNEHHMs apbuTpaxa o HATMYHM Y
gero xkomnereduyd. Onuaxo CyaeGHas KOMNErus Mo rpaXIaHCKUM JenaM
Bepxosroro Cyna Poccuu Takoe onpezeeHHe OTMEHMWIA U Niepejaia Jeno
Ha paccMOTpeHHe B MOCKOBCKMIt FOPOICKOH CyJl, YKa3aB, YTO MOCIeHUH
He yuen nosoxenus Koncruryunu Poccun o npase Ha cyAeOHYIO 3alluTy U
06 oxpaHe Bcex (opM cobctBeHHOCTH. TeM He MeHee, paCCMOTpEB MO Cy-
wecTy xoaaraiicteo Knmnenra o6 ormene IToctanosneHus o6 obecrieyeHnH
ucka, CynebHas KOMIErus No rpaxIaHCKUM AenaM MOCKOBCKOro ropoiu-
CKOroO Cyfa OMpeNeNuia B ero yAoBJeTBOPEHUM OTKa3aTh. BepxosHeii Cyn
Poccuu ¢ JaHHBIM ONpeAeNeHHEM COTIacUIIcs.

JloBonpl, ucnonb3oBaHHble CyneOHONW KOJIErHeH 1o rpaxaaHCKuM
‘nenaM MOCKOBCKOI'O rOpOJCKOrO CyAa, HOCTATOYHO MHTEPECHLI, OJHAKO
BBIXOMAT 3a PaMKH HacTOsAUleH CTaTbH M JOJIXHBI COCTaBUTh NPEAMET OT-
J€NLHOTO MCCIIEAOBAHHSA, NOCBAIEHHOIO NOPAAKY NMPUBEJEHHUS B HCION-
HEHHEe NPHHUMAEMBIX MEXIYHApPOJHbIM KOMMEPYECKUM apbuTpaxkeM no-
cTaHoBNeHMH 06 obecrnieuutensHpix Mepax. ONHAKO HeNb3s HE NPUBECTH
cnenyiolee 3asBnenue cyna: « CCulku 3a6umens Ha mo, Ymo oH He bbll

npocaM, GuIX0O0SWUM 3Q npedenvl apbumpadxtcHo20 CO2NAWLEHUA, ¢ MeM, OOHAKO,
Ymo ecau ROCMAHOBNEHUS NO 60NPOCAM, OXBAMbIBAEMbIM ADOUMPANCHBIM CO2NauLe-
Huem, mozym bbimb OmOeneHvl Om mex, Komopble He OXGAMblAIOMCA MAKUM CO-
2naweHUeM, Mo Modxcem Obimb OMMEHEeHd MOALKO MA 4acmey ApOUMPANCHO20 pe-
WEHUA, KOMOPAs COOEPAHCUM ROCMAHOBAEHUA NO BONPOCAM, HE OXBAMbIBAEMbIM ap-
BUMPAICHBIM CONAUIEHUEM, WU

cocmag mpemeickozo cyoa unu apbumpaxcHas npoyeodypa He COOMBEmMCmaosanu
COZNAauieHUI0 CIMOPON, eCau MONbKO MAKOe COZAAuleHUe He npomugopeyum nobomy
NONOJCEHUIO HACMOAWE20 3AKOHA, OM KOMOPO20 CIMOPOHbLL HE MOZYym OmMCmynams,
Aubo 8 omcymemeue maKo2o CONauenuss He Coomeemcmeosanu Hacmosuemy 3a-
KOHY, Aubo

2) cyo onpedenum, umo:

-0bvexm cnopa He modcem bvime npedMemom apbumpancHozo paibupamenvcmea
no 3axony Poccuiickoii @edepayuu. wiu '

apbumpaxcnoe peweliue npomugopesum nyoausHomy nopsoky Poccuicxoi deoe-

payuny.
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u3BeUjeH 0 PACCMOMPEHUU XOOAMAUCMEA, HE 6oLIu 3anpoulenel €20 00b-
SICHEHUS, He SGNAIOMCA OCHOBAHUEM K OMMEHE NOCMAHOBLEHUSA, NOCKONL-
Ky Hu 3aKoH, Hu Peanamenm ne npedycmampugaiom maxou npoyeoypeLy.
He Bxops B ryfokoe o6CyKAEHHE JAHHOrO Te3uca, OTMETHM JHLIb, YTO
OCHOBaHHAas Ha MOJIYaHHHU 3aKOHA apryMEHTalHs JalEKo He 6eccropHa 1
nykasa, Tem Goee eci BCIIOMHUTB TO, YTO Ta XK€ camad CynebHas Koj-
jlerds No rPaXJaHCKUM fenamM MOCKOBCKOro ropoAcKoro cyaa panee
ykasana, uTo Monyanue 3akoHa Poccun oOT 7 wionga 1993 r. Ne 5338-1 «O
MEsKIYHApOAHOM KOMMEpHECKOM apOuTpake» He BIMSCT Ha Npaso -
nepa TpeGoBaTh NMPUBEAECHHS B UCTIONHEHHE TlocTaHoBieHUs 06 obecne-
YeHUH KCKa: B KAXIOM M3 3THX JABYX CIy4aeB CChUIKa Ha MOJ4aHHE 3aKO-
Ha MCIOAb30BaNach He eIuHOo00pa3HO, a TaK, Kak 3TO CYesl HYXHBIM
cynw. O npuBeIeHHOM apryMeHTe CyJa Hellb3sl HE CKa3aTh M TOro, YTO B
JAHHOM CJyYae pedb 1Jia He O FOCYAapCTBEHHOM, a.0 TpeTeiCcKoM cyae,
obnapatoiieM creuudpUuecKoi Mpupojoii-u YeprnaromeM CBOH NOJIHOMO-
yusi UMEHHO W3 COTJIAUICHHUA CTOPOH, YTO MOXET paccMaTpHBATLCA KAK
ykazaHue Ha HEOGXOAMMOCTh yYeTa MO3ULHMH TOH CTOPOHbI, NPOTHB KO-
TOpoil oBecrneduTelbHbIE Mepbl MOrYT GbITh HanpaBieHbL. JlobaBum Tak-
xe, uto CynebHas KOMErus o rpakaaHckum jenam Mockosckoro ro-
pOJCKOro Cy/a IpH PacCMOTPEHMH XOfaTalcTBa Kiuenra 06 otmene [lo-
CTaHOBJIEHMS 00 06ecreyeHHN HCKa TAKOKe OFPaHUUMIACh IPOBEPKOH CO-
GMIONEHUS MpOUEcCyalbHbIX MOMEHTOB TpPH BBIHECEHMH 3TOro [Tocra-
HOBJIEHUS, HE PACCMATPHBas BONPOC O HANMUYMK WM OTCYTCTBUH Y Hune-
pa npas TpeGoBanus k Knuenty. D10 ewe pa3 J0Ka3blBaeT TO, 4TO poC-
cuiickye roCylapcTBEHHbIE CYAbi MOULIM MO NyTH MPUPaBHUBAHUSA MO-

' Boo6uie ropops, pOCCHHACKHE CY/Ibl OYEHb HACTO CCHIAIOTCA HA MOJIUAHHE 3aKOHa
KaK OAWH W3 pelaroluX apryMeHToB. Ilpy 3TOM B OQHOW CHTyalMM Takoe Mo/4a-
HHe PACUEHHUBAETCA MMM Kax JOMYIHIEHHE BOIMOXKHOCTH 4ero-iubo, a B ApyromM —
KaK HeJOMyIeHHE BO3MOKHOCTH 4ero-nu6o. Henp3s He NPU3HATS, YTO Npeanoqre-
HUE TOTO WM HHOTO MOAX0JA YACTO 3aBHCHUT OT KOHBIOHKTYpHI U 3apaHee u3bpaH-
HO# CyIOM NMO3KULMU. YUUTBIBAA HATMYHME B POCCHACKOM MpaBe OrPOMHOrO KOMHYe-
cTBa Npo6enos, CleayeT NPUATH K BEIBOTY O TOM, 4TO NOA0GHas LOCTATOUHO Gec-
NPURUMIIHAA NpaKTuKa BecbMa BpeaHa. CChUIKM HAa MOYAHHE 3aKOHa, 6e3yCII0BHO,
MOTYT MCTIOJIL30BATLCA, OJHAKO ¢ GONBUIOH OCTOPONKHOCTBIO, M MPH 3TOM HaJIEKUT
C1efl0BaTh ONMPEAEEHHBIM MPABIAM TOJKOBAHHA 3aKOHA, @ TAKKE YUUTLIBATh MPH-
poldy COOTBETCTBYIOWIMX MPaBOOTHOWEHMH. Kpome TOro, ykasaHWe Ha MOJlYaHue
3aKOHA MOXET ObITh pellaoyM apTyMEHTOM J0CTaTOUHO PEAKO, MPHUEM, CKODEE,
TONBLKO B MyGIMYHO-NPaBOBbIX cepax, HANPUMEp, B YrOMOBHOM WIIH aAMMWHUCTpa-
TUBHOM NpaBe, HO HUKaK He B c(hepe YACTHOrO MPaBsa MM CBA3AHHBIX C HWM Obnac-
TAX: B HUX KaK pa? M CHEAyeT 3anofHATh 3aKOHOJATENbHbIE Npobenbl, OThICKHBAS
win GoPMYIMPY A HaaIeKallee cyOCTAaHTHBHOE PEryJiMpoBatue.
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CTaHOBJICHHI MeXIyHapOAHOro KoMMepyeckoro apbutpaxa ob obecre-
YUTENBHBIX Mepax K apOHTpaXKHBIM PEIUEHHSIM, OCTIOPHTh KOTOpbIE JOC-
TATOYHO TPYAHO. Bpsin au Takoif ogHO3HAUHBIH MOAXOA MOXHO NPU3HAThH
yIayHbeIM (OJHAKO, €ro KPUTHKA YK€ BBIXOAMT 32 Npe/ens! npobieMary-
KM HacTofuwel craTbi). TeM He MeHee, B CBS3M C 3TUM HCIIONb30BAHHBIM
CyJlaMH IIOJXOJOM HeNb3s He CKa3aTh O TOM, YTO B TaKHMX YCJIOBHSIX BCe
CTAHOBHTCS 3aBHUCAIIMM OT TOTO JIMLIA MM JIUI B cepe MexTyHapoIHOro
KOMMepPHYECKOro apburpaxa, KOTopble BHIHOCST MOCTaHOBIeHHs 06 obec-
TMEYUTENBHBIX MepaX: OHM JOJDKHBI MPOSABIATL OCOOYIO TILATENBHOCTh U
OCTOPOXHOCTb, paclopsbkasch O TaKUX Mepax. besycnoBHo, oHM He
JOJDKHBI NpeApellaTh UCXOA pacCMOTPEHUs Hena, OAHAaKO, 10 MEeHbLIeH
Mepe, OHM JOJDKHBI AefiCTBOBaTh Ha OCHOBaHMM TaKUX JOKA3aTeNbCTB O
npasax TpeGoBaHUA K INOJKHHKY, KOTOpble XOTs Obl prima facie cBune-
TENLCTBYIOT 00 OGOCHOBaHHOCTH PEaJbHO CYIIECTBYIOMIMX IIPaB KPERH-
TOpa M HEOOXOJMMOCTH MX 3alHTH obecrieuuTenbHBIMM Mepamu. Kpome
TOro, UM HE ClielyeT BO BCeX CIydasX CYMTaTh, YTO 3arpeboBaHHE OOH-
SCHEHMH OT MOJDKHHKA, NPOTHB KOTOPOro MNOJAETCs XONaTalCTBO 00
obecreyuTeNbHBIX Mepax, He sBnseTcd HeobxomumeM. Ecnu oHu He Oy-
OyT AeHCTBOBAaTh TaKUM OOJyMaHHBIM H TILATENHHBIM O6pa3oM, TO Jaib-
Heliiee obpameHue NODKHMKA 33 3alUUTOH CBOMX MpPaB K POCCHHCKHUM
rocyJapCTBEHHBIM CyIaM B IOKa CyWIECTBYIOIIMX B Poccuu peanusx mo-
JET OKa3aTbCsi BO MHOIOM Oe€crosie3HbIM: HCMONB3YS YKa3aHHbIH BhIIE
TIOAXOA, 3TH CyABI MPOCTO CO3HATENHLHO CAMOYCTPAHATCS OT BBINOMHEHHUS
ToH paboTHl, KOTOpas NODKHA 6blna OBITE CHENaHa €Il IPH BHIHECEHHH
NOCTaHOBJIEHU}t 00 oOecneunTeNnbHbIX Mepax, MPEANOYNTas MEPENOKUTh
OTBETCTBEHHOCTH Ha T€X JIUL, KOTOPbI€ X BBIHOCHIIH.

2. Omxa3s Ilpeoceoamena MKAC ommenums Ilocmanoenenue 06 obec-
neyeHuu ucka. Ymouunenuoe besoeiicmeue [Junepa, npenamcmeosas-
uee ommene smozo Ilocmanosnenus cocmagom apbumpasica no oeny.

VYV Knuenta umenocs u Apyroe cpeacTso aobuThCs oTMensl IlocTa-
HOoBJeHHs 00 obecneyeHMH ucka: oOpallleHHe C COOTBETCTBYHOILEH
npoceboii k Ilpencenaremo MKAC, sbimecuiemy 310 ITocTaHoBneHue.
Knunedr monaran, 4to B JaHHOM ciydae Ge3yClIOBHO AeHCTBYET NPUHLMI,
cthopmynuposanuslit eme B JlpeBueM Pume: Qui habet jurisdictionem
ligandi, habet jurisdictionem absolvendi — Tom, xmo umeem noaHomo-
uue cesazamov (06A3aMenvCmeoM), umeem NOIHOMOYUE U 0c8oboduMms (om
obazamenvcmea). KnueHT cuuran, uto ecnd oH npeacrasut fpencenare-
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mo MKAC cooTBeTCTByIOLIME A0KA3aTeNbCTBA TOro, uto Jlunep cam Ha-
pyLIUA CBOM 06s3aTenbcTBa No JOroBopy, 4TO Y HEro OTCYTCTBYET Mate-
pranbHOe TpaBo TpeGosanus k Kinenty u 4To oH coobwmn MKAC He-
TOuHYI0 MHbopManuio, To [TocTaHOBIeHHE 06 obecreuenun Hcka Oyner
OTMEHEHO U, COOTBETCTBEHHO, YTPATUT CHITy UCIOJHUTEIBHBIA JIUCT, Bbl-
JaHHbI MOCKOBCKMM FOPOACKUM CYIIOM.

Opnako Ilpencenarens MKAC aprymenTsl KiimeHTa HE paccMoT-
pen, a cekperapuaT MKAC yCTHO ! coobumn Knuenty, uto otmena Ilo-
cTaHOBNeHMs 00 obecneuenuu ucka camum IlpeacemateneM MKAC
HeBO3MOXHaA, Tockoneky Permament MKAC  cootseTcTByrOLICH
NpoueAYpbl He TpeLyCMaTpUBaeT. B To jxe Bpems OblI0 yKa3aHo, YTo 3TO
[ToCTaHOBNEHHE MOXET OLITh OTMEHEHO TOJBKO COCTAaBOM apOuTpaxa,
cOPMUPOBAHHBIM /IS pacCMOTPeHHMs ucka Junepa k Knuenry.

Takylo NO3ULMIO BpSA JI¥ MOXHO IpHU3HATh NpaBUIbHOH. Bo-
TepBBIX, OHa MPOTHBOPEUUT TOMY NPHBEAEHHOMY BbILIE MIPUHUHMITY, O KO-
TOpPOM 3Hanu eiule B [IpeBHeM Pume W KOTOPBIH He MOXET UMIIULHMTHO
He comepxaTbes B I. 6 «ITonoxenus 0 Mex1yHapoOHOM KOMMEPUYECKOM
apbuTpaxkHoM cyle npu Toproeo-npoMsiiieHHol nanare Poccuiickoi
denepauun». Bo-BTOpBIX, CCblIKAa Ha MOJ4YaHME 3aKOHa, KaK yxe roBo-
PUIIOCH BBIILE, ABNAETCSA JOCTaTOYHO CIIOPHBIM JIOBOAOM H YK HHUKaK HE
JIOJDKHA HCIIONB30BaTbCA B KAUeCTBE PEILAIOLIEro apryMeHTa B chepe
MEXIYHApOJHOTO KOoMMepueckoro apbutpaxa. bonee toro, Pernament
MKAC, xoTtsa oH H Obl1 yTBepxkeH TOproBo-MpOMBILIJIEHHOR nanaTtoi
Poccun Ha ocHOBaHMM ykaszaHusi 3akona Poccum ot 7 mroas 1993 r.
Ne 5338-1 «O MexAYyHapOHOM KOMMeEpPYECKOM apOuTpake», CUoH 3a-
KOHa BCe e He obnanaer. B-tpeTbux, U3 n. 6 «Ilonoxenus o Mexayua-
POIHOM  KOMMepyeckomM  apbutpaxHoM cyae npu  Toproso-
npoMbliiTeHHOM nanarte Poccuiickoif ®enepaunu» u n. 6 § 1 PernamenTta
MKAC Bosce He crnegosano To, yto IloctaHoBneHue 06 obecrnedeHun
MCKa MOrJo OBIThb OTMEHEHO HCKIIIOUUTENIBHO COCTaBOM ap6mpa>1<a
chHOpMHUPOBaHHBIM Ul paccMOTpeHus ucka Jlunepa k Knuem‘y Bn6

H . B npescTaseHHH NHCEMEHHOTO OTBETa GbUO OTKA3AHO. ;

'’ [pusenem ux ewe pas: «/To denam, noonexcawum paccmompenuio 6 Mexcoyna-
POOHOM KOMMepyYeckoMm apbumpancHom cyde, npeocedoamens Cyda modicem no
npocsbe cmopoHsl ycmanogume pasmep u opmy obecneuenus mpeboeanusiy
«lTpeoceoamens MKAC moxcem no npocebe cmopoOHbt yCmanoGume pasmep u
dopmy obecneuenus mpebosanus no Oenam. ROOACHAUUM PACCMOMPEHUIO 6
MEKAC. Pewenue o npumsamuu obecneuumensiunvix Mep ¢ OMHOWEHUU NpEOMemd
cnopa, pacemampuéaemozo ¢ MKAC, moocem 6etme apunsmo ¢ coomgememau ¢
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§1 Pernamenta MKAC roBopHTCs TOIBKO O TOM, 4TO COCTaB apOMTpaxa
napany ¢ Ilpencemarenem MKAC o6nagaer -MONHOMOYHMSAMHM {IPHHATE
pewienne 06 obecnednTenbHbIX Mepax. Hamuume vCKAIOYUTENBHBIX NOJ-
HOMOUYHl OTMEHSTh FIOCTAHOBEHHS 06 1HeCIeueH#y 1cka TONBKO Y CO-
cTaBa a?6mpa>1<a He Mmorno ObiTh BbiBemeHO U u3 § 30 Pernamenta
MKAC". BesycnosHo, cocras apbUTpaka MOXET OTMEHSTh MOCTAHOBJIE-
Hua o6 obecneuenuu ucka, npusaThie IIpencemareneMm MKAC, HO Bo-
POC CTOUT MHAYe: MPUHAIJIENUT JIM Takas KOMMETEHIUS HCKIIOUYUTE b-
HO MY, WM XK€ OTMEHSTb NOCTaHOBIEeHHS MoxeT U caM [lpeacenarenn
MKAC? B-ueTBepThIX, Helb3sl HE COCNATBCS W HA MpPakTHKy Mopckoit
apOUTpakHOH KoMHCCHU TpH TOproBo-NpOMBILINEHHON nanate Poccuu,
KOTOpas TaiOKe SBJAETCS MEXAYHAPOLHBIM KOMMEpPYECKHM apOuTpaxeM
M KOTOPOH paBHbIM 00pa3oM NOCBsLIEHO OTAensHOe [Ipusoxkenue k 3a-
koHy Poccuu ot 7 mrons 1993 r. Ne 5338-1 «O mMexAYHAPOLHOM KOMMep-
yeckoM apOutpake»: ee Ilpencenarens taioke obnagaer NpasoM pacrio-
psxathes 00 06ecrneyuTeNbHBIX Mepax, OHAKO OH CaM e UX Y OTMEHS-
eT. IIpn 3TOM NpsAMOro ykasaHus Ha TO, YTO Y HEFO MMEETCS Takoe MoJ-
HOMOYHUE, TaK)Ke HUTZE HE CONepKUTCS. TeM He MeHee, HUKTO He COMHe-
Ba€TCs B HAJMYUHM Yy HEro TaKOro MOJHOMOUMS W COBEpIIEHHO CIpaBej-
JIMBO: OHO JIOTHYHO M ¢ HEOOXOAMMOCTHIO clieflyeT XoTs OBl U3 TOro, o
YeM YXKE CKA3aHO BbIIIIE.

bynyun nocrapneHHbIM B Takue HeGnaronpusTHbiE AN HETO YCIO-
Busi, KiiMeHT Obi rOTOB NPOCHTL COCTaB apOUTpaxa oTMeHuTh Ilocra-
HoBnieHHe 06 obecrneyeHn UCKa, OAHAKO MpobaemMa COCTOSIA B TOM, 4TO
TakoM cocTaB apGuTpaxa oTcyTcTBOBaN. J€N0 B TOM, YTO COrNacHo . 2 §
18 Pernamenta MKAC «no kasicdomy nodannomy ucky ucmey obssan
yniamumoe asancom apbumpadicueii cbop... o ynaamer aganca
apbumpasicnozo cbopa apbumpaoicroe pa3bupamenbcmeo no ROOAHHOMY

Hacmosuyjum Peznamenmom (§ 30) cocmasom apbumpaoica, cghopmuposanmsim no
OanHOMY Oeny.
B cayuae, ko20a cmopona obpamunacy & komnemenmubiii cyo ¢ xooamaticmeom o
RPUHAMUU MED NO 0BeCneueH0 NOONeHCAWe20 PACCMOMPEHUIO UTU YHCE NOOAHHO-
20 6 MKAC ucka, a maxowe koz0a cydom sineceno onpedenenue o npunamuu ma-
Kux mep, cmopona oonmxucha be3z npomeoneHus ungopmuposams 06 3mom MKAC».
«1. ITo npocvbe noboii us cmopon cocmag apbumpaxca moxcem pacnopsaoumepcs
O npuNMAmuY KAKOU-1U60 CMOopoNOUl makux obecneyumensusix mep 8 omHoMeH U
npeomema cnopa, Komopele o coumem neobxodumvimu. OH Moxcem nompebosams
om 110601l cmoponsl npedocmasums HadRexcawee obecneuenue ¢ CeA3U ¢ MAKUMY
Mepamu.
2. Taxozo poda obecnewumenvusie mepot MOZYM PUHUMAMBCS COCMAGOM apbum-
paica 6 hopme npomencymounozo pewenus y.
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pasxcnozo cbopa apbumpadicnoe pa3dupamenbcmeo no NOOGHHOMY UCKY
ne gedemcs, u deno ocmaemcs be3 Oeudcenusy. Ilo cnoxuplueics B
MKAC npakTuke K0 MOMEHTa YILiaThl apOUTpakHOro cbopa cocraB ap-
ouTpaxa He (opMUPYyeTCsl, XOTs UCK CYMTAETCS MOJaHHbIM Y€ B ACHb
spyuenns ucka MKAC unu B I€Hp MPOCTaBJICHHs LWITEMIIENs TOYTOBOrO
BeoMcTBa MecTa oTnpasienus (. 2 § 14 Pernamensra MKAC), npasna,
MIPH YCIOBUH YIUIAThl PETHCTPALMOHHOrO c6opa 3a pacCMOTpeHHe Jea B
MKAC. :

VkasaHHBI HI0aHC B npouexaype paszbuparensctsa B MKAC Obin
BECHMAa YMENO KCIONb30BaH JluaepoM: OH MPOCTO-HAIPOCTO YIUIATUI pe-
rucTpauuonHelii cbop B pasmepe 500 nomnapos CIUA u Hampasun B
MKAC wuckoBoe 3asBiieHHE, HE HaMepeBasCh yIlauuBaTh apOMTpaXKHbIN
c6op (xoropeiit cocTaBmsl cymmy, npesbiuatromyo 30 000 nonnapos
CUIA) 1 He MMes B NEHCTBUTENEHOCTH HHKAKOIO CTPEMIIEHHMs] AOBOXUTH
JeJI0 10 peanbHOro apOUTpakHOro pa3buparensCTBa. B Takod cuTyauuu
BO3MOXHOCTb (POPMHpPOBaHMs cocTaBa apOuTpaka U orMeHs! uM [locTa-
HOBJIEHUsS 06 OGecneueHnHt MCKa 3aBUCeNa MCKIIOUUTENBHO OT Jlunepa, a
He KnueHTa, KOTOpHIf B pe3ynsrare AeiicTBuil J(unepa okasajics B NPUH-
LK€ OTCTPAHEHHBIM OT BO3MOXHOCTH KaK-TO BJIMATh Ha CUTYAl[HIO C ap-
6utpamu. JanbHeiinee pasBUTHE COOBITUH TONBKO [LOKA3all0 OTCYTCTBHE
y Jluepa cTpeMmiieHHMs NPOBECTH pealbHOE apOUTpaXHOe pa3buparelib-
CTBO: B TEYEHUE 6 MECANEB OH TaK U HE OIUIATHJI aBaHCOM apOUTpa’KHBIN
cbop, ¥ Tonpko nocne sroro- Ilpeacenarens MKAC 7 utons 2000 r. BbI-
Hec MOCTaHOBJEHHE O MPEKPALIEHHH NPOU3BOJCTBA M0 Aeiy U 06 OTMeHe
[NoctanoBnenus 06 obecneueHun ucka. OnHAKO K 3TOMYy MOMEHTY Takas
otMeHa [loctaHoBneHus yxe He Obuta ans KiueHTa akTyanbHOH: npu
NOMOLLH CBOErO MpeJCcTaBUTeNs — MexAyHapoaHoH opuaudeckoit up-
Mbl «MomnacTeipckui, 3106a, CemenoB u IlapTHepbl» (nanee Takxe MMe-
Hyemoil «lOpuanueckuii KOHCYNBTaHT») OH Hawen 3(¢QeKTUBHBIN BbIXOL,
U3 CIOXHEHIIEH 1J1 HErO IOPUAMYECKOH CUTYALMH.

VYupuThIBas BCEe ONMCaHHBIE Bbille OOCTOSATENLCTBA, HENb3Sl HE MPH-
3HaTh, 4T0 MKAC B JaHHOM KOHKPETHOM cllydae OblI CO3HATENBHO MC-
nons30Bad JIuiepoM kak He Gonee yeM MHCTPYMEHT OKa3aHUs JaBIEHUS
Ha KiMenTa U MCTOYHMK NONyMeHUs NOXYMEHTa, HA OCHOBaHHU KOTOpOro
6b10 BO36YXIEHO HCMOJHHUTENBHOE NPOU3BOACTBO NpoTUB KiMeHTa.
ITpu sToM MKAC okasasics CBs3aHHBIM CBOUM PerjlaMeHTOM: B NpPHHLH-
Me BBITEKAIOIEE U3 MOCIEAHEro JocTaTouHo 6e306uaHoe ycnosue 06 yn-
JlaTe UCTLIOM apOHTpaxHOro cbopa B TeueHue 6 MecsleB B YCIOBUSAX Ha-
nnyus TlocraHosnenuss o6 obecrniedeHMM HCKa NPEBPaTHIOCH B pyKax
Hnnepa B BeCbMa MOLIHOE CPeACTBO taHTaxa Knuenta. Takum obpasom,
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BO M30exaHHe MOBTOpPEeHHS NOJOOHBIX CUTyauuil BIpens cienoBajio Obl
BHecTH B Pernament MKAC cooTBeTCTBYIOLLIME H3MEHEHHUS.

Henb3s He ymoMsHyTh U elie 06 0AHOM HeOOOpOCOBECTHOM AEHCT-
Buu unepa. Bole yxe ynoMmuHanocs, yto [TocranoBneHue o6 obecne-
YeHWd UCKa MpeaycMaTpHBalo, 4TO B ciydae, ecnd Junepy Gyner orka-
" 3aHO B Mcke 00 ucnonnenun JoroBopa B Harype, Junep nomxeH Oyzner
BO3MeCTHTh KIIMEHTy YOBITKM, NMpPUYMHEHHBIE NOCIHEAHEMY MEpaMH IO
obecneyeHuro, u uyro Jlunep Ans aToro goykeH npenctaButs B MKAC
BaHKOBCKYIO rapaHTHio B nouw3y Kimenra, «obecneuusaiowyio eosme-
werue youimKo8 8 YKA3aHHOM caydaey. JIuiep Takylo FapaHTHIO, SKOObI
obecneuuBaiomyro Bo3MelleHue yoouitkoB Kiuwenra, B MKAC npeacra-
BiI. OaHako oHa Oputa chopMynMpoBaHa TakuM 0o6pa3oM, YTo ee ycio-
BHSl B IPUHLIHIIE HE NO3BOIMAN 661 KHEeHTY nony4uTs no Hell muatex. K
coxanenuto, IToctanoBaeHne o6 obecnevyeHUH HcKa HE YCTaHaBIUBAJIO
st lunepa yeTkue TpeGOBaHUS B OTHOLIEHHY HOPMYIUPOBOK IapaHTHH
M ee NCHCTBUTENBRHOCTH M HE cBA3bIBajO zeiictBue [locTaHoBneHus c
npeacraBiaeHueM J{unepoM Takod rapaHTHM, KOTOpas morna 6bl peanbHO
3awmiarth npaeBa Knuenra, XoTsa Hain4ue nomoGHbIX ycnosuid B IMocTa-
HOBJIEHMK MOTJIO OBl BOCNpPENSATCTBOBATh HEAOOPOCOBECTHHIM AeHCTBHAM
Hunepa. B utore Junep ¢opmansHo BbinonHui ycnosue [loctaHoBneHusA
06 obecrneyeHNH UcKa MPUMEHHUTENBHO K NpPEIOCTABIEHHIO l"apaHTHPl "
TlocTaHoBNeHHe NPOAOIKAO0 O6NANaTh CHIION.

3. 3amanymocms apbumpasicnozo pazbupamenscmea ¢ MKAC, evi-
36annan co3nHamenbHuIMu delicmeunmu Juiepa.

Tem ne menee, y Knuenra ocrapanach elue oHa BO3MOXHOCTh yoe-
ante Tlpencenatenas MKAC unu rocynapcrBeHHble CyneGHbIE OpraHbl
otMeHHUTh JlocTaHoBneHne 06 obecrieueHUH McKa: JOOUTLCS BbLIHECCHHUS
petieHus, KOTOpbiM 6buT0 6b1 MOATBEpPXAEHO Hapylenue unepom [fo-
roBopa M OTCYTCTBHE Yy HEro mpae TpeGoBaHus k Kmuenty. KomnereHt-
HBIM BBIHECTH Takoe peuieHue apasics tonsko MKAC corsnacHo conep-
xaBuedics B [lorosope apburtpakHoit oroBopke. Jis 3TOro B oKTa6pe
1999 r. Knuent o6paruncsa B MKAC ¢ uckoM k JTunepy, BbIIBHHYB COOT-
BETCTBYIOWIME TPEOOBaHUS. :

B xozme HauaToro apburpaxkHoro pas6upatensctsa IITHeHT cTONK-
HYJICSl, OQHAKO, CO CIENYIOUIUMH pealbHbIMU CIIOKHOCTAMMU:

I) HeBO3MOMHOCTL ObIcTporo yeenomienus MKAC Jlunepa no
COAMHCTBEHHOMY MocnefHeMy usBecTHoMmy KnueHTy appecy Hdunepa, yxa-
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3aHHOMY B Y4YpENUTENbHBIX HOKYMEHTaxX nocnem{ero NoChiaeMble 10
HEMy NMMChMa BO3BPAILAIMCEH NOYTOMH C YKa3aHUEM Ha TO, YTO azxpecaT oT-
cyrctByeT. CoorserctBeHHO, MKAC Tpe6oBan ot Kinmenra yTOUHEHHs

‘ agpeca [lujiepa, a caenats 3to Knuent ue mor. Ilpasna, Kinenry 6bin

M3BECTEH afipec Iopuauyeckoit GupMbl — npexacrasutens [lunepa, oaxa-
Ko HanpasneHue eif co cropoust MKAC yBenomienuii (0 npeabssieHuu
x Junepy ucka, o (pOPMHpOBaHHM COCTaBa apOuTpaxa ¥ O NPOBEIEHUHU
apOUTpaOXHOro pasbupaTeNsCTBa) ObIIO COMPSHKEHO C PUCKOM TOrO, HMTO
Ha CTafMH MCIONHEHHs apOUTPaXHOro pemleHus B noms3y KineHra ro-
CyJapCTBEHHbIH CyJ MOT PELIMTh, YTO HMEHHO caM J{unep HOJKHBIM 00-
pa3oM He Obln yBEIOMIIEH, a 3TO MPHUBENO Obl K OTKa3y B MPUBEICHUH ap-
GUTPaXKHOTO PEIUEHMs B UCHONHEHHE. IMENO 3HAUeHHE ¥ TO COODbpaxe-
Hue, uTo Jlunep MOr 3asBUTh FOCyAapCTBEHHOMY CyNy Ha CTajuM MCIO-
HeHHsl O TOM, YTO OH K MOMEHTy pa3buparensctBa nema B MKAC yxe
OTO3BaJl OT CBOEr0 NPEACTABUTEISA MTOPYUEHHUE NPEACTABNATE €ro HHTEpe-

bl: paHee npeanpuUHUMaBLIKecs JunepoM HeHCTBHS ¢ Gonblioi aonei
BEPOATHOCTH MO3BOJISNM TAaKOro OT HEro oXuAaTh. M X0Ts, COrJIacHo CT.
3 3akona Poccum or 7mons 1993 r. Ne 5338-1 «O mexayHapoaHOM
KOMMEpPYECKOM ap6mpa31<e»'4, KnmedT Mor B KOHEUHOM uTore TpeboBaTh
toro, uyto6st MKAC cuen nocTaTo4HbIM (akT HANpPaBlieHUs YBEAOMIIE-
HHH MO eIHHCTBEHHOMY nociaeaHeMy u3BecTHoMy Kimenty ampecy Iln-
nepa, # MKAC Mor ¢ 3THM COrjlaCUTbCS, 3TO BCE-TAKU HE YCTPAHAJNO OT-
MEUYEHHBIH BBHIIE PHCK, MOIYIIHI BO3HMKHYTh Ha CTagMM MCHOJHEHHS
apOUTpaXXHOr O peLIeHus;

2) UIMTENLHOCTH MPOUEYPhl HazHauyeHust apOuTpoB npu Gesfeicr-
un Hunepa. I1. 3 §19 Pernamenta MKAC mnpenocrasnsn duiepy ans
BbIOOpa apbutpa 30 nHeH co AHA NOJNyYeHHs KOMMH MCKOBOTO 3asBlIEHUA
(a IOCTaBUTL MY TaKyl0 KOMHIO OKa3anoch NnpobieMaTuyHbeiM). B cBow

4 «1. Ecnu cmoponbt He 002060punuce 06 uHOM: :
mo6oe nUcbMeHHoe COObWeHIe CHUMAemCs NOAYYeHHbIM, eCAU OHO OOCMA6ReHo ao-
pecamy JUYHO UMY HA e20 KOMMepPYeCKOoe npeonpuamue, no €20 NOCMOAHHOMY Me-
CMOoJiCUMENLCMBY UAU NOYMOBOMY adpecy, Ko20a maxoevle He mozym boime ycma-
HOGNEHbI nymeM PA3YMHO20 HageOeHUs CPagoK, NUCbMEHHOe coobwerue cuumaem-
CA NORYHEHHBIM, eCU OHO HANPAGREHO NO NOCAEOHEMY U3BECHHOMY MECMOHAX0MIC-
OeHUI0 KOMMEpPHeCKo20 NpeOnpusimus, NOCMOAHHOMY MeCMOJICUMeNsCmEy uau
noumogomy adpecy aopecama 3aKazHbIM NUCOMOM UAU NI0GLIM UHBIM 0OPA30M,
npeOyCMampugaouuM pezucmpayuio nONbIMKU OOCMABKY 3M020 CO0OUfeHUA;
coobujeHue cyumaemcs NOAYHeHHbIM 8 OeHb MAKoli 00CMABKU,

2. ITonoscenus nacmosujeil cmamvu He APUMEHAIOMCS K COODWEHUAM 8 X00e Npo-
U3600CMGEA 6 CYOUxy.
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ouvepens, n. 2 §20 Pernamenta MKAC, npenycMatpuBas 005f3aHHOCTb
Ipencenarens MKAC nHa3HauuTh ap6uTpa 3a OTBETYMKA, HE YCTaHaBIIHU-
.BA€T CPOKa Ha3HaueHHs. TakKe MMEJCA U AR APYTUX IPUYHH, KOTOpbIE
3aTaruBaid (GOpPMHUpOBaHME cOCTaBa apbuTpaka M Ha3Ha4yeHHE JaThbl
apbuTpakHOro pa3bupaTenbCTBA.

B pesynsTare Bcero 3TOro NEPBOE 3acelaHue MKAC no ucky Kmnu-
eHTa k Junepy cocrosuoch nuuib B koHue HioHsA 2000 r., XOTs HCKOBOE
3asBJIEHUE ¥ NPUJIOKEHUs K HeMy Opumm, Gnaropmaps ycunusm Kimenra,
nepenads! npeacrasuteno Junepa Ha pyku ete B ¢pespane 2000 r.

3) AAUTENBHOCTh MOATOTOBKH MOTHBHPOBAaHHOTO apOUTPaXXHOIO
peuIeHH s: MHOr4a NOATOTOBKA TAKOr0 peIleHus 3aHUMaeT foiee MecsLa;

4) HEeoOXOAMMOCTP IOCIEAYIOUIEro NPUBEACHHUS PELIEHUS! B UCHOI-
HEeHUE Yepe3 rocyapCTBEHHbIH CY, paBHO KaK U HEKOTOpbIE CBS3aHHbIE
C 3TUM 1pobNeMbl, KOTOPBIMH OMATH-TaKH MOT BOCIIONB30BaThcs Junep.

COOTBETCTBEHHO, TE3UC 00 OTHOCUTENBHO OBLICTPOM PacCMOTPEHHU
CTIOpOB TpM NOMOIIM MEXAYHAPOZHOTO KOMMEDYECKOro apGuTpaka'
ABJISETCA B 6OJBIIOH cTeneHH MH(OM, 0COOEHHO B POCCHIICKUX YCJIOBH-
X, B KOTOPOM Y>XX€ JaBHO Pa3yBEepUJIHCh MHOTHE U3 T€X, KTO CTOJKHYJICH
C MEXAyHapoIHbIM KOMMepueckuM apOutpaxeMm. [lpaBpma, sTo Oena He
CaMoro MexIyHApOAHOr0 KOMMEPUYECKOro apOuTpaxa Kak MHCTHTYTa
Ype3BLIYAHHO I10JIE3HOro M 00Najalomero K TOMY )K€ Maccod Jpyrux
TUIIOCOB, a CIEICTBUE HENOOPOCOBECTHOCTH ONHON M3 CTOpOH pa3bupa-
TEJNILCTBA, 4 TAKXKE PE3yNbTaT HEPENKO UMelouel MecTo ciraboii 3amHTe-
PECOBAHHOCTH OPraHW3aToOpOB apOHTPaXHOro pa3bHpaTesibcTBA B CKO-
pefiiem ero 3aBepLICHUH.

B uHeix 0of6CTOSITENHCTBAX BCE YKa3aHHbIE TPYAHOCTH, BO3MOXHO,
He cMmywany 6bn1 KnueHTa, 0HaKO CIOXHOCTh CHTyauuH, TeM Gojiee co-
NpoBOXAaeMas NeHCTBUEM 0OeCreuHTeNbHBIX Mep B nonb3y unepa, 3a-
CTaBNsA/ia MCKaTh TAKXKE M MHBIE ITyTH NpeabsasneHus Kiuentom TpeGosa-
Hui k Hunepy. MakcumanbHO 3heKTUBHON MpeaCTaBNANach CIERYHO-
11121 1OC/Ie0BATENbHOCTD AEHCTBHIA:

1) obpawenne ¢ uckom k J[unepy B roCyaapCTBEHHBIH apBUTpax-
HBIA CY[, YTO NPENOCTABIATIO BO3MOXHOCTb GBICTpEe JOOHTLCA HYXKHOIO
pesysnsTata BBUAY TOro, uro tpebosaHus Knuenrta k Junepy ue moram
ObITh Ocnopensl Junepom no cymecTBy: CTOMMOCTL TOBapa, BhIGPaHHOro
no JIoroBopy B KpEAMT, OH TaK M HE OIUTATHJI, PaBHO KakK M JOMYCTH]
ApYrde CywecTBeHHpie HapyiueHus Jlorosopa;

¥ Mexaynaponnoe yacrioe npaso. Yuebuuk ([loa pen. I'K. Hdmurpuesoii). M.:
[{pocnekr, 2000, c. 593.
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2) nocneaytoilee HHUNUUMPOBAHUE Ha OCHOBE _BI:lHeCCHHOFO rocy-
JapCTBEHHBIM apGUTPaXKHBIM CYAOM PELIeHHs Npouenypsl GaHKpOTCTBA
I[Hnepa -—— OPpUJIAYECKOro Jinua, B JeHCTBUTEILHOCTH HE pacnonaraBie-
ro pcajpHbIMK aKTHUBaMHU H HCIOJb30BABIIErocs €ro «poauTeslbCKON)
CTPYKTYpOU /s BBIMOTaTenbCTBa AeHer y Kiuenra.

PaBGHpaTeJ'[LCTBO Jaena B TroCynapCTBEHHOM ap6HTpa)KHOM cyne
npenoctanisiio KiueHTty cnefyromue npenmyuecTna:

1) npusHaHWe HaineXauwM yBenomieHueMm Jluiepa o cyaeOHOM
pa36npaTeanTBe HafnpaBJIEHHUA U3BELWUCHHA ITO MocneaHEMY U3BECTHOMY
Kwenty agpecy [duiepa, yka3aHHOMY B €ro yUYpEAUTENIbHbIX JOKYMEH-
Tax16;

2) 6onee GbICTPOE BCTYIUIEHHE B CHUJlY pelleHUs rocyapCTBEHHOrO
ap6qua>KHoro cyla 1 aBTOMaTHYECKYylO BbLAAYY UCIOJIHATENBHOIO JIUC-~
Ta Ha OCHOBAHUHN TAKOro peLICHH .

Onnako 1pu 00palieHdH B OCYyZapCTBEHHBIH apOUTpaxHbi# CyA
Knueyt gomxeH ObUl CTONKHYTBCA C MPAKTHYECKH HENPEOLOTUMbBIM
NpensaTCTBUEM —— HEPOTrauMOHHbIM 3(PdeKToM OroBOpKM O nepejadie
cnopoB u3 JloroBopa Ha paCcCMOTPEHHUE TPETEHCKOro Cy/la, BEAyIUM, 110
obieMy NpaBuily, K NPU3HAHHIO TOCYJApCTBEHHBIM apOUTPaKHbIM CY-
J0M cebs HEKOMMETEHTHBIM. paccMaTpuBaTh crmop. Tak, B Cuiy 1.2
cT. 87 Ap6UTpaxkHOro mpoleccyaibHoOro koaekca Poceuu «Apbumpaoic-
HulU Ccy0 ocmaensem uck 6e3 pacCMOMpeHusl. ... 2) eClu umMeemcs co-
2nauieHue 1wy, ydacmeylowux é Oeie, 0 nepedave OAHHO20 CHOpa Ha
paspeuieHue mpemeticko2o €yoa u B03MOJICHOCMb obpawjenus K mpe-

® Neno B Tom, uro INocranosnenue [enyma Bricwero Ap6urpaxksoro Cyna PO
oT 31 okrabpa 1996 r. Ne 13 «O npuMeHeHun ApOHUTpPaKHOrO NPOLECCYaNLHOrO
xonekca Poccuiickoit Penepalvu NpH pacCMOTPEHHH JeN B Cyle NEpBO# WHCTaH-
uuu» B . 11 npegycmatpusaet: «B coomeemcmeuu co cmamoeti 113 AIIK nuya,
yvacmeylouue @ dene, U3GEWAIOMCA O Mecme u 8pemeru cyoebHozo pasbupamennb-
cmea onpedeieHueM, KOMopoe HaNpagnAemcs um 3aKa3HulM NUCOMOM C yGeoomie-
HUeM 0 8py"eHuU.

Juya, yyacmeyiowue 6 Oene, cHUMAMCA U3GEUWEHHBIMU, €CAU OnpeldeseHue Ha-
RpAGREHO NO NOYMOBOMY AOpecy, YKA3AHHOMY 8 UCKOBOM 3AAGIEHUU 8 COOMEEmCm-
GUU C MECMORAX0XHCOEHUEM, NPEOYCMOMPEHHbIM 6 YUPEOUMenbHbX QOKYMEHMAX.
Ecnu onpedenenue He 6pyuero ecredcmaue goibvimus aopecama, mo 6 COOMGemcm-
suu co cmamveti {11 AIIK ono cuumaemcea oocmagnennvim. Ecau xce onpedeneriue
He GpY4eHO OMEem1uKy u GO36PAUIeHO C OMMEemKOU Op2aHa C6A3YU HA Y6eOOMACHUU
0 8pyueHuYy 06 OMCYMCMEUYU OMBEMYUKA RO YKAZAHHOMY A0pecy, a u3 Mamepuanos
Oena e ycmampueaemecs mMecmoHaxoxcoenue aopecama, cyObsl npedidazaem ucmyy
npedcmagume QOKYMEHMANbHO NOOMEEPHCOCHHbIE OAHHBIE O MeCme HAXONCOeHUs
omeemuukay (bubnuoreuka «PocCHRCKOM razeThi», Bbin. Ne 9, 2000).
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metickomy cydy He YmpaueHa u eciu OMeemyuK, 603paiCawyus npomus
paccmompenus Oena 8 apoumpaxcHom cyoe, He no3onée ceoezo nepgozo
' 3as6neHuUA No cywjecmeay chopa 3aseum xo0amaicmeo o nepedaie Chopa
Ha paspeuienue mpemetickozo cyda». Y KineHra He ObUIO COMHEHHH B
TOM, 4TO B FOCYAapCTBEHHOM apGuTpaxxHoM cyzne Jlunep 3assin Obl X0~
JAaTaiicTBO O Mepejaye Crnopa Ha paspellleHHe TPETEHCKOro Cyna, Kako-
BbIM siBAsiercss MKAC.

TakuM 00pa3oM, MCXOJ COpa U YCTPaHEHHE NPUYUHSIBLUIMX 3HAYU-
TeNbHbIE YOBITKH NOMEX B AesTenpHoCcTH KnuenTa, co3manubix Jlnnepom,
3aBHCEJIM OT YCNEUIHOro peuleHus mpobyieMsl HERTpaIU3aluK Jeporauu-
oHHoro sddexra comepxateiics B Jloropope apOUTpaxkHOH OroBOPKH O
xomnerenunn MKAC.

AHAJM3 BAPHAHTOB HEHTPAJM3aUUM JAepOralHOHHOrO 3¢ dexTa
apOuTpaXKHOi OrOBOPKH

[Ipexxne Bcero, CNEAOBaNO BBIACHMTH BONPOC 00 YCTaHOBJICHHBIX
TPKIAHCKUM 3aKOHOAATENBCTBOM H JlOroBOopoM crnocobax npaBoBOi
3aimThi MHTEpecoB KiMeHTa Kak npojasla, NepefasBliero ToBap Ha yc-
JIOBHSIX OTCPOYKH NJIaTexa, IOMHMO HCTPEOGOBaHUS YOBITKOB.

WMsyuenue 'K Poccun mokasano, uro uHTepecsl KinueHTa B COOT-
BeTCTBUH C ero cT. 488'7 MoryT 6bITh 3amMIIEHE! TPEMs criocobamu:

" «1. B cayuae, ko20a 002080pom Kynu-npodaicu npedycMOmpena oniama moea-
pa vepe3 onpedeneHHoe GPemMs NOCRe e20 nepedayu noKynameo (npooaxica mosapa
8 Kpedum), nokynamenb OQOAHCEH NPOU3GECMU ONAAMY 8 CPOK, NpedyCMOMPEeHHbIl
002080pOM, a eCiu MAKoil CPOK O02080POM He npedyCMOmpeH, 6 CPOK, OnpedeNeH-
Hblll 6 coomeemcmeuu co cmameeil 314 nacmosiyezo Kooexca.

2. B cnyuae HeucnonneHus npooasyom 00A3aHHOCMU NO hepedadye moeapa npume-
HAlomca npagund, npedycmompentste cmamveii 328 nacmoawezo Koodexca.

3. B cayyae, koz0a noxynamenb, ROIYHUGWUE MOBap, He UCHONHAEM 0BS3AHHOCMb
no ezo oniame 6 yCMAaHOBIEHHbIE O02080POM KYNAU-NPOOAdCU CPOK, npodasey
enpage nompebogamo ONNAMbL NEPEOAHHO20 MOGAPA UAU G038DAMA HEONNAYCHHbIX
mogapog.

4. B cayuae, koz0a noxynamenv ne ucnonnsem 06;13am10cmb no onname nepedaiHo-
20 MOBAPA 6 YCMAHOBREHHDBIN O02060POM CDOK U UHOE He NPEQYCMOMPEHO HACMOA-
wyum Kodexcom unt 002060poM KYNAU-npOOAMCU, HQ NPOCPOYEHHYIO CYMMY nodne-
XHeam ynaame npoyeHmol 8 coomeemcmauu ¢o cmameei 395 nacmosiueco Koderca
CO OHAl, KO2OA N0 Q02080pY MOBap oaxcen buin boimy ONIA4eH, 00 OHA ORAUMB!
nogaApa NOKYNAMene .
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1) 3asBnennem TpeGoBaHUA 0 Bo3Bpate JMiepoM NPOAaHHOIo Knu-
eHTOM TOBapa Ha ocHoBauuu m. 3 cr. 488 'K Poccuu. Peub B faHHOM
cilyvae miia 661 0 peCTUTYLMHM M Bo3BpaTe KnuenTa n Jlunepa B MCXOAHOE
MOJIOXKEHUEe, B KOTOPOM OHM HaxOAM/IVMCh O Hayajna McnoiHeHus Jloro-
BOpa;

2) 3asBneHueM TpeboBaHUs 06 omjare TOBapa, I'[pOLlaHHOI‘O Hunepy
Ha YCIIOBHAX OTCPOUKH IJIaTENKA;

3) 3asBieHMEM B CHITy TYHKTa 5 cTaThy 488 I'paxAaHCKOro Koaekca
Poccun TpeGoBaHus o6 oOpalleHHM B3bICKaHHs Ha MpPEAMET 3an0ra —
TOBap, nepenanHbiif Jyunepy Ha yCNOBUAX OTCPOYKHM Miarexka, — BCjen-
CTBUE HeucnosHeHus JunepoM o0s3aHHOCTH MO Omjate ToBapa. B paH-
HOM cJly4ae peub I1j1a Obl O 3an0re, BO3HUKAIOLIEM HE U3 JOrOBOpaE, 4 U3
3aKOHA MPH HACTYIJEHHU YKa3aHHbBIX B HCM 006CTOATENBCTB, O UeM MPAMO
ynomuHaercs B 1. 3 cT. 334 T'K Poccuu'® . Cnenyet oTMETUTD, uTO Jloro-
BOp He TpeaycMaTpuBajl TOrO, 4TO NepeJaHHbil J{uaepy ToBap He Hpu-
3HaeTCs HaXOASIIMMCS B 3aJI0Te.

Ha nepsblit B3risia, cnopsl Mexay Knuentom u Jlunepom, cBsi3aH-
Hbl€ C HCIOJB30BAHUEM JIOOOro M3 MpUBENEHHBIX CIOCOOOB NpaBOBOH
3aIUMThI, NOANAAAIM TOA AeHCTBHE apOMTpaKHOH OroBopku Jlorosopa.
Opndako npoBeneHHbl FOpuauUeckiM KOHCYJBTAHTOM aHalW3 nokasain,
yTo HeobxoauMocTh obs3arenbhoro obpamenus B MKAC Bce-Taku
LOJDKHA OTHajaTh B ciydae 3asmienus Knumenrom tpeboBanus o6 obpa-
ILEHUU B3BICKAHHUS Ha TMPEAMET 3ajiora — ToBap, BeIOpaHHbId [iunepom B
KpeauT. JIaHHBIA BbIBOJ OCHOBBIBAJICS Ha CIEAYIOIIMX COOOPKEHUAX:

1) apbutpaxknas OroBopka, cojepxasiiasica B Jlorosope, npeiy-
cMatpuBana paccmoTtpenre B MKAC aniupb CHOpOB, BO3HUKAKOLIUX B CBSi-
31 ¢ camuM JIOroBOpOM, TO €CThb JIMILL TeX pa3Hornacuil mexay Knuen-
TOM ¥ JIHIEpOM, KOTOpPbI€ BO3HMKJIW MEXJAY HHMM MpPH BBICTYNUIEHWY B

Lozosopom modcem beime npedycmompena obsA3aHHOCMb NOKYRAMeNa yniaqaueéamo
NPOYeHMbL HA CYMMY, COOMBEMCMBYIOWYIO YeHe MOoBAPd, HAYUHAA CO OHA nepeodayu
mogapa npooasyom.

5. Ecnu unoe He npedycmompeHo 002080p0oM KYRAU-RPOOAICH, C MOMEHMA nepeod-
uu mosapa nokynamento u 00 e20 onIamet MoGap, RPOOGHHLLI G KPeOum, APU3NA-
emcsa HAxXo0AWUMEA 8 3a102e y npooasya 0as obecneyeHus UCROAHENUA ROKyname-
nem e20 00A3AHHOCMU NO onaame moeapan.

¥ «3anoz 6osnuxaem 6 cuny 002060pa. 3anoz GONUKAEM MAKICE HA OCHOBUHUY U
KOHQ npU HACMYNAEHUU YKAZAHNLIX @ HeM ODCMOAMENLEME, CCU 8 3AKOHe nPedL:-
CMOMPENO. KAKoe uMywjecmeo u Oist obecnedenus UCHOAHCNUA KAKOO 0bsasameiy-
CMGa NPUIHAEMCH HAXOOAUUMCH 6 3Q107¢ ».
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KayecTBe, COOTBETCTBEHHO, MPOJABLAa M IOKYNATesds] Ha OCHOBaHUM CO-
rNAaleHUs, BO3HUKILErO B CHITY HX BOJIEU3bSBICHUS,

2) mexcay Kauentom n [IMnepoM BCIEACTBHE HEOMIATHI TOCIESIHHM
TOBapa, MOJYYEHHOrO B KPEOUT, CIOKHIOCH ABA NPUHIUITUAIBHO Pa3/iu-
YAIOLUXCSA, XOTA U CBA3AHHBIX MexAy cOOOH BUJa NMPaBOOTHOIIEHHH, fB-
JISIOILMXCA OCHOBAaHHEM Ui BO3HMKHOBEHHS TNPUHUMIHAILHO pPas3iuy-
HbIX KOMMEPYECKHX CIIOPOB, 2 UMEHHO!

(a) MpaBOOTHOWEHHE MO MOCTaBKe, BO3HUKIIEe B pamkax Jlorosopa
¥ B CBSI3H C HHM, @ UMEHHO MO MOBOJAY UCIOAHEHHS U peanu3aluu CTopo-
HaMU B3aMMHbBIX 0043aTeNLCTB U TPaB, COOTBETCTBEHHO, KaK MpPOJaBLa H
TIOKYMAaTeNsl; a TAKXKe

(6) 3an0roBoe NpaBOOTHOUIEHHE, BOZHUKILIEE YK€ B PAMKaX 3aKOHA,
Mo MOBOAY OCHOBAHUH BO3HWKHOBEHHS 3aJ0ra Ha TOBAp, B3aUMHBIX MOJI-
HoMouunit u oOs3anHocTeidt Knuenra u Hunepa xak, cOOTBETCTBEHHO, 3a-
JIOTOAATENS ¥ 3a7I0r0AePIKATES!.

3) XOTsl BOHUKILIEE MEXIY CTOPOHAMH 3a/10roBO€ 0053aTe/IbCTBO U
obecrneunBano UCNoNHEHUE OCHOBHOTrO obs3aTenscTBa Junepa no onnare
BLIOpAHHOrQ B KPEJUT TOBapa, OHO SIBJISLIOCH, TEM HE MEHEE, COBEPLUEHHO
CaMOCTOSITEILHBLIM KaK Mo (2) COAEPKAHUID KOPPECTIOHAMPYIOILKMX NIPas
1 00s13aHHOCTE CTOPOH, Tak U 1o (0) OCHOBAHMIO UX BO3HHKHOBEHMUS:

(a) B pamkax JloroBopa u B cBs3u ¢ HUM Kiwent u [{unep BbicTymna-
AW AMILL B KayecTBE, COOTBETCTBEHHO, NMPOAABLA W IOKYyNATeN s — MHil,
0011a1aBIiX COBEPLIEHHO OMNpEAEeNeHHbIMU NpaBaMu U OOSA3aHHOCTIMY,
saxpennenHbsiMy JJorosopom u ri. 30 «Kynns-npoaaxka» 'K Poccuu.

OnnospemenHo KnueHT u Jluniep BbICTynanu B KayecTBe CyOBEKTOB
3aJ0roBOro  NpaBooTHoweHus. ONHAKO CBs3aHHbIE C 3aJ0roM 0colbie
npaBa CTOPOH (B YaCTHOCTH, HA TOJIyYeHHE YAOBJNETBOPEHUS B Cilyyae
HEUCTONHEHUST OODKHUKOM ODecrneyeHHoro 3aioroM o6s3aTenbeTBa U3
CTOMMOCTH 3aJI0XKEHHOr0 UMYWECTBA NPEUMYIIECTBEHHO Nepe/ APYTUMU
kpesuTopami (. 1 cr. 334 TK Poccun); Ha HCTIONB30BAHHE 3aJI0XKEHHOTO
umyuiecTsa) npuHanexand Knuenty n Jlunepy yxe He Kak npojasuy u
[OKYNaTeN0, a KaK 3aJI0roAare/io U 3aJIOrofiepxaTellto — J1uam ¢ 0co-
ObIM 11PaBOBBIM CTATYCOM.

B Jlorosope 3anoroseie npapa U 0OSA3aHHOCTH CTOPOH He OblLy 3a-
buxcupoBaHbl, a 0 3anore BoobLIe HE YIOMHMHANOCh, U 3TO JAaBajio BO3-
MOXHOCTb YTBEP)KAATb, UTO AeHCTBHE apOUTPAXKHON OFOBOPKH Ha HUX HE
pacnpoCTpaHsioCh U YTO B AAHHOM KOHKPETHOM CJlyd4ae 3T 3aJI0roBble
npaBa ¥ O0S3aHHOCTH NMOJHOCTBIO PErIAMEHTHPOBANMCH TONBKO HOpMa-
MH 3aKoHa, a umeHHo §3 «3Banor» ra. 23 «ObecneyeHue UCMONHEHUS
obs3atenscts» 'K Poccnu u HEKOTOPLIMM JApYrUMH MOAOKCHMAMH. Bbi-
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BOJI O MPUMEHMMOCTH YIOMSHYTBIX HOPM Kak COCTaBHOH 4acTu pocCcHii-
CKOTrO MAaTepHabHOrO NpaBa BHITEKAN, caMO COOOH pasymeercs, HE U3
conepxaulerocsi B JloroBope corjaweHis CTOPOH O NPMMEHEHUH MpaBa
PoccuH, a U3 APYTMX OCHOBaHUii: XOTs Obl U3 TOrO, YT0 KiMEHT U Hunep
ABNAUTHCHL CyGheKTaMu poccuiickoro npapa, a JJorosop Obli 3aKIOUEH K
MCMOMHSAJICH Ha TeppuTopuM Poccuu. BrpoueM, Aaxe ecid Cleaosano
CUMTATh JAHHOE 3aJIOrOBOE MPaBOOTHOILEHME CTOPOH MMEIWMM B cebe
MHOCTPAHHBIM 3NIEMEHT, TO BBIBOA O HEOOXOAMMOCTH NPUMEHEHUs poc-
CHMICKOTO MaTepuabHOro IpaBa BCE PABHO BbITEKAN W3 COAEPKaHMs poc-
CHUICKHX KOJIJTM3HOHHBIX HOPM ~;

(6) He MeHee BaXKHBIM NPEACTABANCS [JOBOL O NPHHUMIIHANLHOM
pa3IMYMM B OCHOB2HHMSX BO3HUKHOBEHHs MpaB u obs3aHHoCTeH KineHTa
u Jlunepa COOTBETCTBEHHO Kak MpoJaBua M MOKyMaTels, ¢ OXHOH CTOpo-
HBI, ¥ KaK 3a0roJiepxaTelis U 3anorojarens, ¢ Apyrou.

IIpaBa u o6s3anHocTy Knuenra u unepa 1o nepejaye ¥ MpuHATUIO
TOBapa M €ro omiare BO3HHKIHM Ha ocHoBaHuu Jloroopa. B cuiy 3akoHa
OTHOLUEHHUS CTOPOH MO KYyIe-NpoAaXxKe B JaHHOM Cilyyae He BO3HHMKAIU.
CoBepILIeHHO MHAas CUTyalus ckiafpisanack ¢ 3anorom. I1. 3 cr. 334 T'K
Poccun npepycmatpusaet: «3anoz gosHuxaem makce Ha OCHO8AHUY 3a-
KOHA npu HaCMyNAeHUU YKA3AHHLIX 6 Hem 0OCmoamelbems, eciu @ 3aKo-
He npedyCMOMPEHO, KaKoe UMYuecmeo U O obecneuenus UCHOIHEHUS.
Kakozo 0653amensCmea NpusHaemcs HaxoOAWuMca 8 3anoze» (Bbilese-
Hue Haule. — Aemoput). IMEHHO Takoi 3an0r, BO3HUKUIYH Ha OCHOBaHUH
3aKOHa, 4 He HAa OCHOBAHMHM HMYEro He rosopsilero o sanore Jlorosopa,
JeHCTBOBAN B OTHOLIEHHAX MEXAY CTOPOHAMHU.

OTMETHM TaKXe, YTO, XOTs 3anorosoe 006s3aTenbCTBO 006NAfAET aK-
LIECCOPHON NpPUPOAOH, OHO B TO )K€ BPEMS SBIACTCA MHCTUTYTOM Sui
generis: eMy NPUCYIUM 3JIEMEHThI HE TOJIbKO 00A3aTENbCTBEHHOrO, HO W
BELLIHO-MPABOBOro xapakrepa. «/Ipuuem Oeilicmeue 3Mux 31eMeHmos Ha-

'* Cratpa 166 OcuoB rpaxnaHckoro 3akoHogatensctsa Cotoza CCP u pecny6riuk B
n. 1 npenycmarpuBaer: «/Ipu omcymcmeuu cozquieHus CIMOPOH O NOOReCaujem
NpUMEHEHUIO NPasBe NPUMEHAEMCS NPAG0e CMPAHbL, 20 YUPENHCOeHA, UMEEm MECMO
JHCUMENLCMBA UAU OCHOGHOE MECMO OesAMENbHOCMU CINOPOHA, AGAIOWAACA. ..

13) 3anozodamenem —— ¢ dozosope 3anozax. I1. 6 ct. 10 3akona Poccun «O 3anore»
TaKKe npemgycMaTpueaet: «lIpasa u obsas3annocmu cmopor 002060pa o 3anoze on-
Peoensiomcs no 3aKOH00ameRsCmey CIMpaKst, 20e Y4pedicoena, umeem Mecmo JHcu-
meneCcmea URU OCHOGHOE MeCmO 0esimeasHOCmU CMOopoHa, AGRAIOWAACA 3a/02004a-
mejemM, ecru uHoe He yemarnoeneno coanauenuem cmopony (Begomoctn Crezna na-
ponHslx aemyrartoe Poccuiickoii denepaurn u BepxosHoro Coseta Poccuiickoh
®epepaunn, 1992, Ne 23, cr. 1239).
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CMONLKO CUNbHO, YMO 8 HEKOMOPLIX Npaeosulx Cucmemax (Hanpumep, 8
I'epmanuu) 3anoe paccmampueaemcs 6 xavecmee OOHO20 U3 BEUJHBIX
npas. Koodexc [[paxpanckuii komekc Poccun. — Aemopwl], coxpanss
MpAduUYUIo poCcuticko20 Npaga, OMHOCUM 3an02 K uHcmumymam 06s3a-
MENLCMBEHHO20 NPABA, HO HE MOXCEem He YYumvléams OBOUCMEEHHYIO
npupody 3anocea. Omum, 8 HACMHOCMU, OOBACHAEMCA NpedoCmasieHue
3a10200epcamenio 8 ONpPeOeNeHHbIX CAYYAAX BEUWHO-NPABOGOU 3auyu-
moi»®®. Herb3st He yKasaTh U elle HA OJUH MOMEHT, CBHAETEIIbCTBYIOLMIL
0 CaMOCTOSITENIbHOCTH 3a/I0roBOr0 0043aTeNbCTBA B ACHCTBYIOLLEM pOC-
CHHCKOM 3aKOHOJATENsCTBE (PABHO Kak M B MpOeKTe TpeThel vactu [pa-
*XJaHCKoro koaexca Poccum): Takass caMOCTOSTENBHOCTh BbIPaXaeTcs X0-
Ts 6B B TOM, YTO NPUMEHUTENLHO K 3TOMY 0DS3aTENbCTBY MpPEAYCMATPH-
BAe€TCs OTAEJIbHOE KOJUTU3MOHHOE PEryJMpOBaHHE M CTaTyT Takoro o6s-
3aTeNbCTBa HE COBMAAAET CO CTATYTOM JOTOBOPA KYIUIH-TIPOJAXH.

CootBeTcTBeHHO, cnopsl Knuenra U J{unepa, BO3HUKABLIHE H3 3a-
JIOrOBOrO MPaBOOTHOLUEHHS, HENb3s ObUIO CUHUTATh NMOANAJAIOLIMMHU MOX
neiicteue apbutpaxHoit orosopku B Jloroope. Ha stom ocHoBanuu
Opunnyeckuit koHcynbTanT oT uMeHUu KnueHta B Hosibpe 1999 r. obpa-
THIICs B Ap6uTpaxkHbiii cyn r. MockBssl ¢ uckoM k lunepy o6 obpaiuennu
B3bICKAHUS Ha MpEJMET 3a10ra — TOBap, BbIOpPaHHBIA B KpeauT u June-
pPOM He ONNaYyeHHbIH.

PaccmoTpenue gena B rocyJapcTBEHHOM apOUTPasKHOM cyae nepBoii
HHCTAHIMH

Oco60 OTMETHM, YTO B rOCYAapCTBEHHbIH apOUTpaXkHbIH cyn s
yuyacTus B paccmoTpeHud ucka Kiuenra Jlunep siBUACs, XOTS QO 3TOro
MoMeHTa Ha obpaiienus Knuenta 1 MKAC He pearnposan. [lepen pac-
CMOTpEHHEM Aesia 1o cyluecTy Jlunep 3asBun xojaralicTBO 0 mpexpa-
HWIEHUH MPOU3BOACTBA MO AeJly H2 OCHOBAHHH HMEHHO cT. 85 ApOut-
PaXKHOIr0 npoueccyanbHoro xoaekca Pocemm, cocnasuiuch Ha apOut-
paxxnyto oroBopky B Jloroope. KnueHT, BO3paxcas NMpOTHB YAOBIETBO-
PEHHS XOaTAHCTBa, COC/ANCA HA HEMOAYMHEHHE PaccMaTpUBAEMOTO Cy-
AOM cnopa AeHCTBUIO 3TOH apOUTPaKHOH OrOBOPKH.

Cyn ortkasan B ynosneTBopeHud XonaTaiicTsa Ilunepa, ykasas:
«Paccmompes xodamaiicmeo, npomug ydosremeopenus: KOmopo2o ucmey

20 o o
KommenTapuit k uactu nepeoit ['paxxaancroro komekca Poceuiickoii bdenepauun
4na npeanprHHumarened. M., ®oup «[1paBoeas kynsTypan, 1995, ¢. 299.
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go3pacicaem, cy0d, CHUMAS, YMO HATUYUE MAKOU 02080PKU HE NpENimCcm-=
gyem 06pauenuio ¢ UCKOM 8 apOumpadiCHulii cyo no ycmanoeneHHot noo-
cyOHOCMU, X00amaicmeo OMKIOHAEm).

K coxanenuo, Cyl TIpAMO He yKasai Ha To, 4To TpeGosaHue Knu-
eHTa, BBITEKAIOLIEE W3 3aJOTOBOTO IPaBOOTHOWIEHHS, apOUTPaxHOMH
orosopke B JoroBope He mopuuHsieTcA. Kpome TOro; Hefb3s MCKIO-
yaTh, YTO CYA yuen cofepxanue cT. 85 ApbuTpaxHoro mpoueccyalnb-
Horo kojiexca Poccuu, KoTopas COAEPKUT 3aKPBITHIH epeueHb OCHO-
BaHM} Ans npekpaileHus NMPOU3BOJACTBA MO ey M B UX quczjllo TaKoe
OCHOBaHHE, KaK HaJin4ie apOUTPaXKHON OroBOPKH, HE BXOAMT . TakuM
o6pasom, [unep gonycTun owWMOKy: emy Clie1oBano ccsmegbc;l Ha II.
2 cT. 87 ApGUTpaXHOTO MpoLeccyalbHoro koaekca Poccuu™ u Tpebo-
BaTb OCTaBJIEHUs Mcka 6e3 paccMoTpeHus. COOTBETCTBEHHO, 3asBIEHUE
JlunepoM XOopataiicTBa, B KOTOPOM OH YKa3aj Ha apOUTpaxHYIO Oro-
BOPKY B J[oroBope, CyJ B CH/Iy NPHHUHUIA COCTA3ATENBHOCTH CTOPOH HA
OCHOBaHMU CT. 7 ApOUTPaXKHOro MpoueccyanbHoro xoaekca Poccun

' « Apbumpanicublii Cyd npexpaujaem npou3goocmeo no oeny:

1) ecnu cnop we nodaescum paccmMomperuio 6 apoumpaiciom cyoe;

2) ecnu umeemcs ecmynucuiee 6 3GKOHHYIO CUTY RPUHAMOE RO CROPY MedICOy memu
2HCe TUYAMU, O NMOM JCe npedmeme U N0 meM dice OCHOBANUAM peuieHue cyoa obujel
HOPUCOUKYUY, apbUMPAx*CHOZ0 €yoa;

3) ecau umeemcs Gcmynuguiee 6 3aKOHHYIO CUTY NPUHAMOE RO CHOPY MEXHCOY memit Jice
JUYAMU, O MOM Jce npedMeme U RO Mem JCe OCHOBUHUAM Pewlerte mpemetickozo cy-
0a, 3a UCKTIOYeHUeM CY4aes, ko20d apOumpadiCHelii Cy0 OMKA3AN 6 6blOaue UCHONHU-
MeNnbHO20 TUCMA HA RPUHYOUMENLHOE UCHORHEHUE PEUeHUA mpemelickozo cyoa, 603-
6pamwi 0eno HA HOBOE PACCMOMPEHUE 6 MpemelicKuil Cyo, NpUHAGWUL pewerue, HO
paccmomperue 0ela G mom Jce mpemeticCKOM cyoe OKA3aN0Ch HEGOIMONCHBIM,

4) ecru opeanuzayus — Yo, yuacmeylouee 6 0ene, MUKUOUPOBAHA,

5) ecnu nocne cmepmu 2paxcOaHura — AuYd, Y4acmeoeasuiezo 6 oene, CROPHOE
npaeoomuoweHue He OONYCKaem npagonpeemcmea,

6) ecau ucmey OmMKA3ANCA OM UCKA U OMKA3 NPUHAM GPOUMPADICHLIM CYOOM,

7) ecau 3aKNOYEHO MUPOGOE CONAUEHUE U OHO YMBEPIICOEHO apBUmMpadiCHbLM CYOOM».
2 « Ap6umpadicustii cyo ocmaensem uck 6e3 paccMompenus....

2) ecau umeemcs co2iauierue Uy, ynacmeyrowux 8 oene, o nepedaie OaHHOZ0 CHo-
pa Ha paspeuierue mpemeiickozo cyod U G03MOICHOCMb 0BPAUeHUs K mpemeticKo-
MY CyOy He Ympayena u ecru OmMGemuux, GO3padICAUUL NPOMUE paccMompenis
dena 6 apbumpadcHom cyde, He NO30HeE CB0e20 NepPeozo 3aAGNEHUS RO CYUECmey
cnopa 3asBUT XOOATalCTBO O nepedaue cnopa HA paspeuleHue mpemeuckozo cy-
da,...» (BbAENEHME HAWIE. — Aamoput).

2 «B CWIy APUHYUNA COCMAZAMENbHOCMU CMOPOHLL, Opyaue ydacmeyloujue g oene
AUYQ. ecru oHU Heenaiom 00bumuves Ons cebs... naubonee brazonpusmMHO20 peuie-
HUA, OOA3aHbL... COBEPUIAMD... HPeJYCMOMPEHHbIE 3AKOHOM RPOYECCYalbHbie Oeti-
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MOI CYecTh Kak OObiuHOe MH(POPMUPOBAHHE CyJda O HaJHYHMM TakKo#
OrOBOPKH, HE SABJIAIOLIEECS OCHOBaAHMEM JJIsl OCTaBJEHHS Ucka Oe3 pac-
cMoTpenus. Bripouem, nocneaHee ManoeposTHO: [ujep Bce-Taku 3as-
BUJI XOJaTaicTBO O nepenave crnopa Ha paspemenne MKAC, a ksanu-
¢duKalUsa nponeccyalbHOro AeHCTBHA CTOPOHBI CNOpa AOJDKHA MPOU3-
BOJAUTLCA MMEHHO cynoM. Tak, 6bL10 Obl aOCypAHBIM IPERTONIOXHUTh,
YTO OTKa3 UCTIA OT UCKOBbIX TpeOoBaHUH He Obi Obl MPUHAT rocynap-
CTBEHHBIM apOUTPAXHBIM CYNOM TOJIBKO MOTOMY, YTO HCTEL COCNAJCA
Ol B 00OCHOBaHME CBOEro OTKa3a HE Ha Ty CTaTbhio ApOUTPaKHOTO
NpolueccyaibHOro kogekca PoccHy MM MOTOMY, YTO HCTEL, 3aABUJ Obi
06 oTkase, HCImoib3ysl HOPMYJIHPOBKH, KOTOPble He (QUIYPHPYIOT B Ta-
koM kogexce. [ToaToMy crnegyer MCXOOUTH U3 TOrO, YTO roCyAapCTBEH-
HbIT apOuTpaxKHbiii cya pewmn, yro TpebosaHue KiueHTa, BHITEKAIO-
liee 13 3aJOroBOro NpaBOOTHOLUEHH s, apOuTpakHOH oroBopke B Jloro-
BOpE He MOAUYMHSETCS.

B pesynbrate cyneSHoro pasbuparensctBa uck Knuenra o6 o6-
pauleHHH B3bICKaHUS Ha MpeaMeT 3anora ObUl MOJHOCTBIO YAOBJIETBO-
peH. Ha BelHeceHHOe pewieHue JJuiepom Oblia nojaHa anemsiuoHHas
xanoba.

PachOTpeHne Aena B ¢yae aneNJssqUOHHON MHCTAHIUN

[Ipu paccMoTpenuu fena B aneansuuoHHON MHCTaHuuy [unep yka-
3aJl Ha HapylueHHe CYJOM I[EPBOH HHCTaHUMHM HOPM IIPOLECCYanbHOIO
3aKOHOJATEeAbCTBA, BbIPA3UBLUIEECS B NPUHATUY CYJOM pEILEHUs 1O AeNy
6e3 ocraBieHus Ucka 6e3 paccmotpedus. Cyx ¢ 5TUM JOBOAOM KCTLa CO-
rinacusics W TOCTaHOBMA, YTO CyZ NEpBOH MHCTAHUMHM HApyHIMN UMIepa-
TUBHYIO HOpMY M. 2 c1. 87 ApOHTpPaXXHOro MpoueccyalbHOro Kojekca
Poccun, ykasas, 4to «Cyo donoicen buin ocmagums uck be3 paccmompe-
Husy. TeM He MeHee, anenIsLMOHHas MHCTaHLMUS B YIOBJIETBOPEHUH Xa-
nobsl Aunepa orxasana.

¢mgus [B TOM YHCIIE 3aABNATH XOJATAUCTBO 06 OCTABJIEHUH UCKa 6e3 paccMOTpEHus
U O fiepeiave CIOpa Ha pacCMOTPEHUE TpeTeHckoro cyna. —Asmopetl, wanpagaen-
Hote Ha mo, umober ybedums cyd & ceoeii npasome». — KommenTapuit X Apbur-
pa)XHOMY npoueccyasbHoMy koaexkcy P®. BerynurensHas cratbhs [lpencemaresns
Bricmero ApburpaxHoro Cyna P & npodeccopa B.®. Slkosnera u Flepsoro 3amec-
Tutena [lpencemarens Buicuwiero Apbutpamuoro Cyna Poccuiickoit denepaunn
npod. M.K. tOxosa). M.: FOpuanueckas upma «Konrpakr», 1995, ¢. 15-16.
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TIpu 3TOM B KayecTBE OCHOBAaHMS JJIS OTKa3a et Obl1 UCNOJIb30BaH
n. 2 cr. 158 ApbuTpaxksoro npoueccyaibHoro kogexca Poccun («Hapy-
wleHue WU HenpaguibHOe NPUMEHEHUE HOPM NPOYeCCyalbHO20 npasa Ae-
JeMCA OCHOBAHUEM K UIMEHEHUIO UNU OMMEHe peulenus, eciu 3mo Ha-
pyuerue npueelo unu MO2710 npugecmu K NPUHAMUIO HENPAgUlIbHO20
peutenusy). ANEISALMOHHAs MHCTaHUMA Ykasana: « OOwaxo 3aasumens
ocanobul He npugen 0080008 U JOKAZAMENLCME, KOMOpyie NO360NUIY Obl
CyOy anernayuoHHOU UHCMAHYUU COENamy Gbl800 O MOM, MO EbIUEYKA-
3aHHOE NPOYeCcCyanvHoe HapyuleHue nPUeLo Wil MO2I0 NPUGECMU K NpU-
HAMUI0 Henpasunbhozo peuwenus. [losoooe no cywecmsy cnopa 3046uU-
menb He npedcmagul. :

Paccmompes mamepuansl 0ea, cyO anerniyuOHHOU UHCMAHYUU. ..
nposepun 3aKOHHOCMb U 0BOCHOBAHHOCMb peWleHUs U MaKdice He Ha-
wen Opyzux OCHOBAHUY ONSL OMMEHbL peuienusy. B uTore aneniaion-
Has MHCTAHIIKA IOATBEPAKNA Hanuyue 3aj0KkeHHocTa Junepa no Jlo-
roBOpY.

Kak BHMAHO, ame/juIsUMOHHAs MHCTaHLHUS MCTOJIKOBaja CIOBA «npu-
8eN0 WU MO2]I0 NPUBECMU K NPUHAMUIO HENPAGUNLHO20 peulenusny OyK-
BaNlbHO M MPOBEPUIa MPABUIBHOCTb PELIEHUA 1O CYWIECTBY, XOTA B JeH-
CTBHUTE/ILHOCTH HENPaBHJIBHOCTh DELIECHHs, €C/IM IPHHATH TE3UC O TOM,
YTO CyA MepBOH MHCTAHLMM RODKEH OBLT OCTaBMTh MCK Oe3 paccMoTpe-
HHUS, COCTOSAJIA HE B TOM, NPABUJIBHO MJIM HENpPaBUIBHO ObLIM paccMOTpe-
Hbl OOCTOATENHCTBA IENa U NPAaBHJIBLHO WIM HENpPaBHJIBLHO OBLIYM TpUMe-
HEHbl COOTBETCTBYIOIIME HOPMBI, 2 B TOM, 4TO pelicHUe B NpuHuune 6bl-
10 mpuHATO. B 3TOM mnuaHe aneNsUMOHHAs WHCTaHUMS HONMyCTHNA
omwubky. Onnako euie OONbLYyIO OIIHMOKY OHA JOMYCTHJA, 3asABUB, 4YTO
Cyl mojkeH GbUT OCTaBHTh HCK 6e3 paccMOTpeHus: apOuTpaxkHas Oro-
Bopka B JloroBope 1 0COGEHHOCTH 3aJIOMOBOrO MPaBOOTHOWICHUS MEXLY
CTOPOHAMHM HE HaBalu OCHOBaHMH CUMTATh, YTO HAa MCKOBOE TpebGoBaHHe
KnnenTa, NpeobsBlIeHHOE B FOCYNapCTBEHHbI apOMTpaXHBIH CyH, 3Ta
apbuTpaxkHas OroBOpKa paclpocTpaHsaiack.

He cornacuBIIKCH ¢ NOCTaHOBICHUEM ane/UISLUOHHOW WHCTaHLHM,
Junep nonan kaccauuoHHyo xanody B @enepanpHblii apOUTPaXHbIH CYa
MOCKOBCKOTO OKpyra.

PaCCMOTpeHHe aena B cyae KAaCCAMOHHON MHCTAHIIHHA M €r0 HCXO0J

Cyn xaccalMOHHOW HHCTAHUMK OTMEHUJI paHee NPUHATbIE 10 Aely
cynebHble akThl 1 ocTaBUI UcK KineHnTta 6e3 paccMOTpeHusl.
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B MoTHBHpOBOUYHOW 4acTH MOCTaHOBJIEHUS KacCalllOHHAs UHCTaH-
Uus ykKaszala Ha HENpaBHIbHOE MpPUMEHEHUE HUIKECTOSILUMMMU CyJaMu
HOpM MaTepHalbHOro NpaBa, BbIpa3uBlleecs B KOHCTaTaUMU 3aJOJDKEH-
Hoctd Junepa B nonnapax CLIA, a He B poccuiickux pyoisx.

Janee xaccayiMOHHasi HHCTAHLMS NOCTAHOBUJIA, YTO TMPH HANUYMH
XognartaiicTea [lunepa o nepenaue nena Ha paccMorpenue B MKAC cyn
[epBOH HMHCTaHLMM HOJDKEH Obll OCTaBUTh UCK 6€3 paccMOTpeHuUs u
4TO anesISUMOHHAS WHCTAHLMA JOKHA Oblla Takoe JONyUleHHOe Ha-
pylleHue ycTpaHuTth. IIpy 3TOM KaccalMOHHas WHCTAHUMS TaKXE UC-
N0JIb30BaJIa TO 00CTOSTENLCTBO, YTO KNIMEeHTOM yice Obin 3asBJIeH UCK B
MKAC. TlpaBpa, npu 3ToM ObITO MPOMTHOPUPOBAHO TO, YTO MCK B
MKAC umen ceouM npeameroM uHoe TpeboBanue. Kpome Toro, kacca-
LHMOHHas MHCTAHLMS HENPaBOMEPHO HE Jaja HUKAKOU NpaBOBOW OLEH-
ku aprymedry Knuenta o6 orcyrcrBun y MKAC xomneTeHuuH pac-
CMaTpuBaTh Criop 06 obpallleHuy B3bICKAHUS HA OpeaMeT 3aliora, XOTs
MMEHHO Ha 3TO € MHOTOKpaTHO yKa3biBanochk. Takum obpa3om, kacca-
UMOHHAA MHCTaHUMUSA UCTIpaBUjia OJHY HETOUHOCTh, HO Jonyctuia 6o-
Jlee Cepbe3HyIo OHUOKY.

BaukpoTcTBO AMIIEepa

Tem He MeHee, B NMEepHOA C MOMEHTA BBIHECEHHS MOCTAHOBJIEHMS
CyAa ane/UIsiMOHHON MHCTaHUMH M BILJIOTH 10 €ro oTMeHsl KiueHTt pac-
nojarajl BCTYNMBIUUM B 3aKOHHYIO CHJIy PelleHHEM, MO3BOJIABLIMM €My
B3bICKaTh ¢ [lunepa cyMmy 3aJ0/KEHHOCTHM IMyTeM OOpailleHUs B3biCKa-
HMs Ha npeamer 3anora. [lockosnbky yRoBIETBOpUTh TpeboBanus Knuen-
Ta Jlunep 6b11 HE B COCTOSHHUH, TO HaJMYMe BCTYNMBLIETO B CUITY Cyne6-
HOro peileHus Aasano KiMeHTy BO3MOXHOCTb BO3OYAUTH NpOTUB [niie-
pa fesio 0 6aHKpOTCTBE.

[Ipu stoM cTpemnenue [unepa NpuaepHBaThC TAKTHKM H30exa-
HUsl OTBETOB Ha COODIIEHUS AJIS 3aTArMBaHus pasdupatensctea B MKAC
DlaBajio BO3MOXHOCTh HAaCTaWBaThb HA NPMMEHEHHH YCKOPEHHOM Mpolie-
Aypsl OaHKPOTCTBA OTCYTCTBYIOLLErO NOJDKHHMKA. Bo30yxJeHHOEe Ha oc-
HOBaHUHU BbIOAHHOrO KNHEHTY UCTIONHUTENBHOrO JIMCTa UCTIONHUTENbHOE
IPOU3BOACTBO ObLIO YMENO K 3QPEKTUBHO Mcnonb3oBauo FOpuauyeckum
KOHCY/IbTAHTOM NS ¢HOpa HEOGXOAMMBIX M/ NPHMEHEHUs Tako# npo-
ueaypsl MHGOPMALIUH W JOKYMEHTOB.

B uyactdocTu, nosmydenHas no TpeGoBanuio KnueHTa cyaeGHbiM
APHUCTABOM-UCITONHHUTCNCM HHq)OpMaUHH H3 HaAnoOroBbIxX OpraHon cBHj1C-
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TeIbCTBOBaJa 00 OTCYTCTBHM OQMUHaNbHOrO BeldeHUs Jlnnepom mnpen-
NPUHHMATENBCKOM NESTENbHOCTH ¥ O TOM, YTO B TEYECHHUE IOCHEAHUX
12 Mecsues onepalyy o CBOUM cYeTaM UM He POBOHIIHCH .

Bouto Takxe NOKyMEHTalbHO 3a(UKCHPOBAHO, UTO €JUHCTBEHHBIH
nocnegHu# u3secTHold Knmenty appec Jlunepa, yxasaHHblf B y4penu-
TENbHBIX JTOKYMEHTax MOCIENHEro, COBMAJaeT ¢ NOYTOBBIM aapecoM Jlu-
nepa. MlHble MecTa HaxoXJIeHUs OpraHoB ympaBieHus Jlunepa uim ero
UMYIIECTBA B XOZAE HCHOJHUTENbHOIO MPOU3BOJACTBA YCTAHOBJIEHBI HE
ObUIH, B CBSI3M C 4€M ObLII COCTABIIEH aKT O HEBO3MOXKHOCTHU B3bICKaHHUS.

CobpanHble B X0€ UCMOJHUTENLHOTO IPOU3BOJCTBA JOKYMEHTEI, &
taroxe nosyuennsle u3 MKAC pokasaTenbcTBa HEBOZMOXHOCTH YBEIOM-
nenus Jlusepa no ajgpecy, YKasaHHOMY B €ro y4peauTedbHbIX JOKYMEH-
Tax, no3sonuiau KiMeHTy MHHUMHUpPOBATh NpOLEAYpPY YCKOpeHHoro 6an-
kpoTcTBa [luiepa yepes3 rocylapCTBeHHBIH apbuTpaxHslil cyd. Tem ca-
MbBIM, YYMTBIBas TO, YTO Aeja O OaHKPOTCTBE pacCMaTPHUBAIOTCS TONBKO
rOCYAapCTBEHHBIMH apOMTPaKHBIMU CyJaMH, a Takxe [pUHKUMas BO BHU-
MaHue HopMy . 1 cT. 57 DenepanbHOro 3akoHa ot 8 siHBaps 1998 r. Ne 6-
@3 «O HecocrositenbHocTH (OankpotcTBe)y («C momenma @vineceHus
apbumpasicHeiM CyOOM onpedeneHuss 0 NPUHAMUY 3A86ACHUSL O NPUIHAHUU
OONHCHUKA BAHKPOMOM.

umywjecmeenHvle mpebo8anus K OONACHUKY Mo2ym bbimb npedsss-
JIeHbl MONbKO C cobnodenuem nopsaoKa npedvasleHus mpebo8aHuu K
OONIDICHUKY, YCMAHOBNEHHO20 Hacmosiuum PedepanbHblM 3aKOHOM,

no xooamaiicmey Kpeoumopa npuoCmaHasIu8aemcs NPouU3go0Cmao
no Oenam, CeA3AHHLIM CO G3bICKAHUEM C OONNCHUKA OEHEIICHBLX CPeOCmE U
uHO20 umywecmea oondicHuxa. Kpeoumop enpaee 8 smom cayuae npedo-
A6ums c80u mpebo8anUs K OOMICHUKY 8 NOpsOKe, YCMAHOGIEHHOM Ha-
cmoaujum Pedepanvrbim 3akoHOM;...») KOpuanueckuit KOHCYNBTAHT HO-
Guncs ot umenu Knuenra Toro, uro tpeGoBaHus mociennero k Junepy
He JO/LKHBI Ob1TH paccMaTpuBathes B MKAC, To ecTh aktuyecky obec-

*“Yro B cwity ctathd 180 § 2 «baHKpOTCTBO OTCYTCTBYIOWErO HOMKHHMKay dene-
pansHoro 3akona ot 8 ausaps 1998 r. Ne 6-03 «O necocToaTenbHOCTH (6aHKPOTCT-
Be)» («llonoskcenus, npedycmMomperHbie HACMOAWUM RADAZPAGOM, NPUMEHAIOMCS
MAKice 6 CAYUAsX, KO20A UMYIECMBO OOANCHUKA — IOPUOUYECKOZ0 AUYA 3acedomo
He no38oasem NOKpvimb Cydebuble pacxodsl no 0eny o bankpomcmee uny k0204 &
meuenue nocrednux 12 mecayes He npoBOOUNUCL onepayul no cuemam OONNCHUKA,
a makodie Npu HATUYUU UHBIX NPUIHAKOS, COUOCMERbCMBYIOUUx 06 onicymcmeuu
npeOnpURUMAMENbCKO WY UNOll OeamenbHOCmU JOAJCHUKAY) caMo 1o cebe yxe
ABJANOCH OCHOBAHWEM I IPUMEHERMS NPOLENYPbi 6aHKPOTCTBA OTCYTCTBYIOLIETO
JIOJOKHHKA.
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NEYU JIMIIEHUE apOMTPaXKHOH OroBOpkH B J[oroBope AE€pOralHOHHOTO
obdekra. Ilpu 3ToM no xoparaidictBy Knuenra MKAC mpuocranosun
npou3BoAcTBO Mo ucky Kimenta k Junepy, xak 3TO IpeANHCBIBAETCA
DenepanpHbiM 3aKOHOM OT 8 siHBapa 1998 r. Ne 6-P3 «O HecocTOsATEND-
HOCTH (62HKPOTCTBE)Y.

B pesynerate Bce Takue mpeanpuHATbie KAMEHTOM AeHCTBUS IO-
3BOJIMNM, HECMOTPsA Ha MNOCcHeAyrouyro OTMeHy PenepanbHbIM apOHT-
PXKHBIM CYROM MOCKOBCKOrO OKpyra pelieHus ApOUTpaxXHOro cyzia r.
MocCKBbI, BEIHECEHHOr0 B 11oib3y KiHeHTa, NOATBEpAUTL B paMKax Mpo-
enypsl 6aHkpoTcTBa AeHexHble Tpeboanus Knuenra k Hunepy u Ha
9TOM OCHOBaHMHM MpusHarh [unepa OankpoToM. Yka3aHHas OTMEHa He
NOBJIHANA Ha MPOLECC PacCMOTPEHMs Jena o GaHkporcTBe (xoTA Junep
TpeboBaJl ero mpeKpailleHUs) BBUIY IABYyX MOMeHTOB: 1) dDenepanbHbIi
apOuTpaXKHbI CyZ OTMEHIJI PELUEHUE MO MPOUECCYabHOMY OCHOBaHHIO,
He TIOCTaBUB IOJ COMHEHHWE NPABUIBHOCTh BHIBOJAOB B PELIEHUH IO CY-
mecTBy, a [unep ocnoputh TpeboBanus Kinuenra npocto He mor; 2) CT.
48 GenepansHoro 3akoHa ot 8 siHBapsa 1998 r. Ne 6-03 «O Hecoctos-
TenbHOCTH (DaHKPOTCTBE)» NpeaycMatpupaer: «llo pesyrsmamam pac-
cMompenusn 0ena o 6aHKpomcmae apdoumpadiCHulli Cyo0 npuxumaem OOUH
U3 CREOVIOWUX aKIMO08:

pewerue 0 NPUSHaHUYU QONICHUKA BAHKPOMOM U 0O OMKPLIMUY KOH-
KYPCHO20 NpOU3800CM8a;

peulerue 06 omxase 8 NPUHAHUU OONANCHUKA BAHKPOMOM,

onpeoenerue 0 86e0eHUU BHEULHE20 YNPABLEHUA,

onpeoenenue 0 npexpaujeruu nNPou3Bo0Cmaa no deny 0 baHkpomcem-
ge». Jlanee 3aKOH yCTaHABIMBAET KOHKPETHBIE OCHOBAHMS ISt NPUHATHSA
pelieHns 06 oTkase B MPU3HAHWH JOJDKHUKA OAHKPOTOM WM IS NIPUHATHS
OMpENENiCHUA O TIPEKPALIEHNH MPOM3BOACTBA MO A€y O OaHKpOTCTBe, U
CpEAM HUX OTCYTCTBYIOT T€, Ha KOTopble Jlunep Mor 6bl cocnaThCs.

B nrore unep 6bl1 NHDIEH BO3MOXHOCTH OKa3biBaTh Ha KineHra
HENOJDKHOE AasjieHue npu nomouin IoctaHoBneHuns 06 obecneueHHH UcKa.

BuiBoas!

Onucannoe BblLEe Ae0 NPEACTaBIsET cO6OH Apkuii MpuMmep ymelo-
TO MCMONB30BAHUS PA3NUUYHBIX TIPABOBLIX MHCTUTYTOB M NPOLELYpPhI 6aH-
KpOTCTBa, MPUYEM B UX B3aMMOOTHOWIEHUH C MEXIYHAPOLHBIM KOMMEp-
YCCKUM apOMTpaXKeM, B LENAX 3aiUMTHI NHUIA, [IpaBa KOTOPOro HEMpaBo-
MEPHO YIUEMJIANNCE HENOOPOCOBECTHBIM [JOMKHUKOM. YUWTHIBAS CIOXK-
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HOCTh M CNEeUM(UUHOCTD CUTyaluu, KiIMeHT OblN BbIHYXKIEH, K COXane-
HUIO, UCKAaTh HEOPAMHADHbIE CPEACTBA IS HeHTpaln3aluy AepOralioH-
noro s dexTa apGUTpaXHOM OroBOpKH, To3Bonssllell [unepy Heao6po-
COBECTHO NpENATCTBOBATH YIOBJETBOPEHHUIO TpeGoBanuil KinenTa, npa-
BOMEpHOCTb KOTOPBIX He BhI3blBaja coMHeHMH. Camo coboit pasymeercs,
uto eciau Obl He HenoOpocoBecTHbIE AeHCTBUA Juinepa U He ONpeAeieH-
Hble OKaszaBluMecs MaNo3((dEeKTUBHBIMU CTOPOHBI GYHKUMOHHPOBAHUS
MEXIYHapOAHOTO KOMMEpPHECKOro apObuTpaka B pacCMOTPEHHOM Jele,
KnuenT He umen Gl HUYEro MPOTHB HUCMONB30BaHUA TaKOro apbuTpaxa.

Kpome Toro, onucaHHoe BbIIIE A€J0 JEMOHCTPHPYET, KaKUM MOII-
HBIM HOPUAMYECKUM CpPEACTBOM MOFYT ObITh ITOCTAHOBJIEHMS] MEXIyHa-
pPOIHOro KoMMepueckoro apbutpaxa o0 obecneuuTeNbHbIX Mepax, HTo
HBIHE CyIIeCTByoLlee B Poccuu perynupoBaHue B OTHOLUEHHMH TakuX MMO-
CTaHOBJIEHHM JaNeko He YOOBIETBOPHTENBHO U AOJKHO OBITH Oonee moj-
pOOHBIM U TOYHBIM, YTO NPU BHIHECEHMM NMOAOOHBIX MOCTAHOBJICHHUH He-
06XxoMMa OCTOPOXXHOCTb, TIHATENBHOCTh M JOMyHIeHHE oOpalleHMs 3a
OOBSICHEHUAMHU K MPOTUBOIOJOXHOW CTOPOHE, YTO B aKTaX, perjaMeHTH-
PYIOLMX OESTeNbHOCTh MEXAYHAPOJHOrO KOMMEPYECKOro apbuTpaxa,
HeOOXOMMO TNpefycMaTpuBaTh CpPEACTBa MpPOTHBOJEHCTBUS HenoOpOCOo-
BECTHbIM AEHCTBHAM NHL, TpeOyIOILUX BHIHECEHHS B UX NOJIb3Y TaKUX I10-
CTaHOBJIEHHH (B 4YaCTHOCTH, MPUMEHWTENbHO K CPOKaM yIjarhl apOHT-
paxkHoro cbopa, BO3MOXXHOCTH OTMEHbI TOCTAHOBNEHUH TEMHU JTHULAMH, KO-
TOpblE UX BBIHECHH, a Takke UCTpeOOBaHUs OT Jul, TpeOyloLuX BhlHECE-
HUS B UX TOJb3Yy TaKMX NOCTAHOBIEHUH, pEallbHO KCIIONHUMBIX OaHKOB-
ckux rapaHTui). OHO TakKe NMOMOraeT MOHSATh, KAKUM NyTeM MAYT Cero-
JHs poccHiickue cynpl obmeidl IOpUCAMKLMH IIpH pPELUEHHH BOIMPOCOB O
HaJylexalieli MHCTaHUMU [N MPHBENEHHUS TaKMX [TOCTAHOBICHUI B Hc-
MOJIHEHHE, O BO3MOXKHOCTH MX O0XAaNoBaHHS W OCHOBAHUAX MX OTMEHBI
WJIH OTKa3a B [PUBEAEHHM B MUCIIONHEHHUE, U YTO HEKOTOpbIE HCIIOJNb3Ye-
MBIE€ IPH 3TOM MOJXOMbl Ha3BaTh OE3YKOPU3HEHHLIMU Helb3sl. OHO WILTHO-
CTPUPYET M TO, YTO U B helepalbHbIX apOUTPaXkHBIX CyJax HEe BCerja yae-
NETCA JO/DXKHOE BHHUMAaHME HENerkum npobseMam AedcTBHS apOuTpax-
HBIX OTOBOPOK M IIPOYMM BOINpPOCaM B cdepe MEXIYHapOIHOro KOMMepue-
CKOro apOMTpaXka M YTO B CBSI3HM C THM B yKa3aHHOI cepe BCErja cneuy-
eT OXXKMAATh KaKuX-ITH0O0 IOPUIMYECKUX CIIOXHOCTeH. BesycnosHo, korja-
HUOYAb CUTyalMsi HaYHET HCIpPABIATHCS, HO MOKA €AWHCTBEHHON pealib-
HOM BO3MOXHOCTbIO M36€XaTh TaKUX CIOXKHOCTEH WX HOOUTHLCS HX (-
(l)eKTHBHOFO YCTPAHCHUA ABIACTCS 06paLueHue K IOpHAHYECKHM KOHCYJIb-
TaHTaM, oGnaua;ow,uM COOTBETCTBYIOLIMMH 3HAHHSIMM H OIBITOM.
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