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B nybnukauyu npusoauTcs 060CHOBAHUE BOXHOCTH
MOHATUS  «[POTUBONPABHOCTL» B IPAXKAAHCKO-NPaARO-
BOM CMbICTIE KAK UTOTOBOM XapakTepucTuki noBefeHmns
CyObEKTOB, OTKPLIBAOILEH BOIMOXHOCTL 06pallaThes
K 2J6KBATHOMY CPELCTBY CyneOHON 2aiiuTel. Barnagn Ha
OPUINYECKYIO KAaTeropuio «MpasoMepHOCTb» KakK Ha npo-
CTO8 COOTBETCTBME IeliCTBIM 3aKOHOAATENbLCTRY, XOTH U
MO-NPeXHEeMy akTyanbHbil B 06nacTu yronoBHo- n af-
MUHUCTPATUBHO-NPABOBOrO PErvinpoBanHug, cHutaercs
ABTOPOM YCTAREBLLMM, NPENATCTBYIOLMM NPOBEOEHNIO B
MU3Hb NPUHLMNA «PaspelieHo BCe TO, YTO He 3arnpeluye-
HO», NIEXALLETO B OCHOBE rPaHANO3HON COBPEMEHHON KO-
Auchukagmy rpaxjaHckoro npasa B PO, PyKoBOACTBYSACH
KOHUENLWENR COBETCKOrO BPEMEHN, CY/Ibl ITPK paccmMoTpe-
HAW TpeboBaHUA 06 YOLITKAX CTABAT NMpenBapuTenbHoe
YCNOBUE O JI0KA3bIBAHMM NPOTUBONPABHOCTI, TOTA Kak
YCTAHORNEHUE 3TOT0 I0JDKHO ABNATLCSA X MCKITHOYATEI b~
HOW (OYHKLMBA U NPeporaTuBoi. Takue NoKK, 3asucatlne
OT YCMOTDPEHUA CYLel B 3TOM BONPOCE, OTKITOHATCA
COOTBETCTRYIOLIEH MOTUBUPOBKOW. HassaHHbli noaxon
HE CMIOCOBCTBYET BbIOODY M UCNONb30BAHUID HANBAXKHEN-
WEro cnocota oxpanbl CYOLEKTUBHBIX TPAXAAHCKIAX MPAs
YY4ACTHUKAMW UMYLLECTBEHHOTO ofopoTa.

Kniodesbie crioBa: nNPOTUBONPAaBHOCTb, BUHA, Y6bITKN, HENPABOMEPHOCTb NOBELIeHNS,
OCHOBAHUS FOPUANYECKON OTBETCTBEHHOCTH
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CTanM MaccoBbIM fBREHUEM B 06NacTW paspeLLeHust CNopoB Mo psgy npusyvH. OgHa
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The publication provides a substantiation of the notion
“unlawfulness” in the civil law sense as the final
characteristic of conduct. It opens the possibility to resort
to adequate means of judicial protection. Considering
the legal category of “lawfulness” as being a mere
compliance of actions to the law is still quite applicable in
the fields of criminal and administrative legal regulation,
but the author believes it to be obsolete and hindering
the implementation of the principle “Everything that is
not forbidden is permitted” which lies at the very heart
of the colossal modern codification of civil law in the RF,
When considering claims on the recovery of damages
courts are guided by the Soviet concept. They put proving
unlawfulness as a preliminary condition, whereas its
establishment must be their prerogative function. Such
suits dependent on judicial discretion are frequently
dissmissed with appropriate reasoning. This approach
does not encourage the use of the most important legal
remedies protection by commercial turnover participants.

Keywords: wrongfulness, guilt, damages, misconduct, legal basis for liability

N3 HUX — OTCYTCTBNE YBEPEeHHOCTHU, rMaBHbiM 06pa30M y Tene|7|) ABNAEeTCA OHeBNAHO He3aKOHHLIM U YTO COMHeHne

HIPUAMHECKIAX KOHCY Ha{gg& I$TLOB, B TOM, 4TO NoBefle-  CYAOB Ha ceit cyeT ygacrtes npeofoneTtb. Tem 6oree 4To
HWe agpecaToB Tpe osava npegronaraemMsix Hapyluu-  nocrnefHue NpearnovnTaloT Boznararb 6peMs AoKasbiBa-
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HUS NO STOMY BOfIPOCY Ha YHaCTHUKOB NpoLecca, B nep-
BYIO OHepefpb Ha 3asBuTeNneil — Tex, KTo 06 9TOM YTBepX-
[AaeT 1 NPOCUT JOMMKHOMO pearnpoBaHus’,

YCTosABLIAsACA fIOrMKa CYXAEHWIA O TOM, YTO NPOTMBOpE-
yKe NpaBy 3aBUCUT OT HE3AKOHHOMO NOBELEHNS N KPEnko
C HUM CBSI32HO, KaXKeTcs Heablbnemoli. B camom pene,
spofe 6Ll HeOHXOOUMOCTL IOPUANHECKOro BMeLlaTenb-
CTBa — MPUBIIEHEHUA K OTBETCTBEHHOCTM — U3MEpsIeTCsl
3aKoHoAaTenbHbIMM HopMamy U Gonblue HudeM. Bmecte
C TEM CYLLECTBYIOT MO KpalHel mMepe ABe TOYKW 3peHus
OTHOCUTENBHO TOIO, YTO HOIMKHO ObiTb MOCTaBNEHO BHE
3aKkoHa — pencTere (NOBELEHUE) UM pesynbTaT.

B HacToswer nybnuvkauuy oTctamBaeTcs nosvuus, co-
rnacHoO KOTOPOW B MpaXAaHCKo-NpasoBoi cdepe noHsTue
«NPOTUBONpPaBHbIe AENCTBUA» MMEET KOHCTUTYNPYIOLLIIA
fIPU3HaK B BUOE WX HE3AKOHHOro utora. JeATenbHOCTb,
OTNMYAIOLLANACA OT cofep)aHus CornacoBaHHbLIX 06s3a-
TENLCTB, NEMMTUMHbBIX NONHOMOYMMA, ABNSETCA BUHOBHOWN
BBUIY YMBILLAGHHOMO U HEOCTOPOXHOIO HecrnefoBaHuns
NpaBoBbLIM MONTIOXEHUAM WS KOHTPAKTHBIM OBeLLaHnsaM,
OLHAKO OHa He CTAHOBWUTCA aBTOMATUHECKU MPOTUBO3a-
KOHHOIM. Ecniv CTOpPOHBI [0roBopa OTKIIOHAITCH OT €ro
YCNOBWiA, TO BOMPOC O MIPOTMBONPABHOCTU BO3HUKAET B
pesynbTaTe KpyLLeHUs UMYLLECTBEHHbLIX OXKUZaHUA OQHON
13 cTopoH. B 10 e BpeMa y6uITKM MOryT co3faBaTh He
noBopf )15 CaHKLuA, a 0683aHHOCTL OTBEYATL 32 Nocnes-
CTBWS, CO3aaHHbIe UHbIM CYOBEKTOM, a TaKkKe 3a cobbiTUs
CTUXUAHOrO UNN HENPEOBUAEHHOIO CBOWCTBA, €Ciu o
[IOroBOPY B3AT COOTBETCTBYIOLLMIA PUCK.

DokTpusanshan TPaKToBKa
NPOTURONPABHOCTY (HENPABOMEPHOCTH)

Co BpemeHn U3yyeHns a3oB IOPUCTIPYLEHUNN U rpaxbaH-
CKOro rnpaea Mbl YCBOWSIN, YTO MpasoBble npeanucaHna
cnegyert cobnmofarb. ECny aT0ro He NpoucxopuT, Hawe
flopegeHne NpoTUBONPaBHO. Mocrynas sonpekn 3axkoHy,
Mb! [1ECTBYEM HenerasnbHo. HapyLLII/ITb TakXXe MOXHO
06s3aTenbCTBo, 06513aHHOCTE, JOMOBOP U T.4.

' MpakTvka UAET UMEHHO MO TakoMy NYTH HECMOTPSA Ha TO, YTO
chopmanbHO UCTel, OCBOBOXAEH OT AOKA3bIBAHMS BUHbLI (M. 2
cT. 1064 TK PO, n. 12 lNoctaHosnexuns Mnenyma BC P ot
23.06.2014 Ne 25 «O npuMEHEHM Cynamyt HeKOTOPLIX TOMOXE-
luciached nd2:02-20018 P8 Th&knaHckoro kopekca Pocomia-
ckoit Mepepaumnm»).
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B T0 e Bpemsi TepMUHBI «IPOTUBOMNPABHOCTL», «Herpa-
BOMEPHOCTL», «MPaBOHapYLLIEHWe» He ABMAKOTCHA MOSHbI-
MW CUHOHUMAaMK U BapbUPYITCA B CBOMX CMbICfax B 3a-
BMCUMOCTU OT KOHTEKCTa. DT0 [OBOMNBbHO CYLECTBEHHO,
MOCKOIbKY B TEOPUM TONYHUN pacnpocTpaHerue nocry-
naT, ycTaHaBnMBaloLLni, 4TO OTBETCTBEHHOCTL HacTyna-
€T TONbKO Toraa, Korfa akTUBHOCTb OTBETUMKA HEmnpaBo-
MepHa, 4YTO TakXKe HYXXHO [AoKasbiBath. B npoTuBHOM
cny4ae ybbiTKM He NpUCyXAaloTcs. Takoe yCcrnoBue MHo-
rMMK NpaBoBeaaMy CHNTASTCS OCHOBHLIM, MepBOHaYarb-
HbIM, 683 KOTOPOro UMYyLLIECTBEHHbIE TpeBoBaHUA YHoB-
neTBOpATLCA He A0MXKHLL. OTClofa BbIBOMMA MakcuMa:
«Ecnm cybbekT HU4Yero He HapyLUaeT, NpuUBReYeHne ero K
OTBETCTBEHHOCTU HEBO3MOXHO»,

Mpu 3TOM OHM cCbinatoTes Ha n. 3 ¢1. 1064 MpakpaHckoro
kogexca (['K) PO, rge rosoputcs, 4TO Bpef, NpuyHeH-
HblA PaBOMEpPHbIMK AEACTBUAMM, NOANEXUT BO3MELLe-
HAO B Crlydasx, ApegyCMOTPeHHbIX 3akoHoM. U3 sToro
BbIBOOUTCH 3aKflo4eHWe C MpUMEHEHMEeM JIorMYecKoro
rnpuema «OT MNPOTUBHOro»: Bped, MPUHUHAEMbIA NPaBo-
MEpHO, €CIMU VMHOE MPSIMO HEe OrOBOPEHO B 3aKOHe, BO3-
MELIeHUIO HEe NOANEXWT. YNOMSHYTLIA CUIIornam pac-
NPOCTPaHAIOT HA AOrOBOPHYIO 06NacThb, rae MCnonb3yeTcs
TEPMUH «yObITKU MCTUA», U eCNN OTBETHUK BeLeT cebs B
COOTBETCTBMM C PErynnpoBaHveM, TO OHM He Mnognexar
BO3MELLIERUIO.

UTaK, YKOPEHUBLUARCS SOKTPUHA FIIAcUT, 4T0 ecnu
He CY.leCTBYET nPOTHBONPABHOIC MOBEASHWA,
TO HEBO3MOXHO BECTH peMs O Kakom-nubo oTeert-
CTBEHHOCTY ¥ BO3MSLATL MATEPUanbHbl yiieps
Y YIYLLEHHYIO BbIFOHY?,

XOTesoch 6bli OCTAHOBMTLCA nogpotHee Ha Tak Hasbl-
BAeMoW MPOTUBOMPABHOCTU, AKOOLI MepBOHaYasIbHOM U
B2XXHOM YCNOBUN MMYLLIECTBEHHBIX NOCNEeACTBUIA, MMERY-
eMbIX He6riaronpuaTHbIMK, OHa, COrNacHO PACXOXEeNR KOH-
lenumu, ABMASETCH WCTOYHUKOM FPaX[aHCKO-NpaBOBbIX
caHkUuin, Bce Tak e, Kak 1 B yrofioBHomM rnpaee. Ecnn

2 K cnoBy, UMEHHO TaKoe NOHWMAaHWE ABNANOCL OCHOBHOW Npw-
YMHOW HEMpPU3HaHUA POCCUIACKMMM Cydamy YCIOBMA O BO3-
MELLUEHUN NoTepb, KOTOpbie He ObiNM Bbi3BaHbl AeNCTBUAMY
nomkHnka (indemnity). Tenepb Xe CXOXee perynmposaHnue
copepxwtcs B cT. 406.1 FK P® o BoaMeLLeHnM notepb, B KO-
TOPOIA 3aNOXEHO, HYTO AaHHas Mepa 3aLluuTbl HenpumeHnMa K
cnyyasim HapyLueHus obsaatenscTea. [MogpobHee cMm.: CaHHU-
kosa J1.B. BoamellieHune norepb B cTpaHax obLlero rnpasa u B
Poccuu // BecTHnk lMepmekoro yHueepeuteTa. KOpmandeckue
Hayku. 2016. Ne 34. C. 447.



DISCUSSION BOARD

YerioBeK NPUCBOUS YyXxoe, ykparn, orpabun — HemuHye-
MO HacTyrnaeT yrofloBHoe HakasaHue. CMbICH B TOM, YTO
CYGLEKT He COBnIoAaeT, HapywaeT «BeneHue NPaBoBoON
HOPMbI», 1, pa3 9TO NPOWCXOQUT, OH JOSHKEH cpasy nog-
BEpraTbCa yronosBHoMy npecnegosanuio. OpHaKo B 3TOM
W KPOETCA onpefeneHHblil HeJoCcMOTP, Tak Kak B rpax-
OaHCKOM NpaBe OCHOBHOrO «BefieHUsA» B BUOE MPSIMOro
3arnpeTa vHOra He CyLLeCTBYET, U B 060N oTpacnu npa-
Ba OTBETCTBEHHOCTL NO O6LLEMY Npasusy forkHa HacTy-
natb OTHIOLb He 3a NPOTUBONPABHOCTE, & 3a BUHY, UMEIO-
LIYI0 B KOHEYHOM CHETE NPOTUBO3aKOHHbLIN 3hheKTs.

MpuBegem OBa pasnuyalowmxcs onpeseneHus Henpago-
MEPHOCTW, CNOXMBLUMXCA B Hallel LUMBUAUCTUHECKOW
NoKTpuHe. MepBoe, TpaanLIMOHHOe, 3aK/IIoYaeTcs B TOM,
YTO MPOTUBOMPABHO BCE, Y4TO HE COOTBETCTBYET pery-
nmMpoBaHuio (Mloboe OTKIIOHEeHMe OT YCNOBUW Oorosopa,
dusmnyeckoe BO3OENCTBME, BreKywee ywepb). Bro-
poe — B TOM, 4TO MPOTYBOMPABHO TO, YTO B peayrbrare
nocnefyiollero aHannsa BefeT K HeoB6XoAuMOCTU UMK
BO3MOXHOCTU NPaBOBOTO BMELLATENbCTBA, CO3faeT [o-
CTYN K cpefcTBam MNpaBoBOM 3aLUUTLI, TPEBYeT BHECEHUS
ronpaBoK B UMYLLIECTBEHHbIN BanaHc.

B rpaxnaHckoM fipage npoTUBONPaBHOCTL METO-
JONOTMYECKM OLLIMBOYHO OTOXOECTBNASTCA ¢ He-
COBMIOAHNEM DEryNIMPOBaHUSA, M 3TC CNOCOGHO
NOAPLIBATE NPUHLIAN NOMHOIG BOSMELIEHUS NpK

HapyLIeHm cyOhLeKTVBHBLIX NpaR, wx sddeKTue-

HOW OXparbl.

HewucnonHenve AoroBOpHLIX 06A3aTeNbCTB Mexay npea-
ApUHUMATENAMY NPOUCXOANT 683 NPOTUBONPABHOTO Mo-
BEOEHUS B CBETE HENPEeaBWOEHHLIX O6CTOSTENLCTB WU
HapylUaeT OTHIOAb He OOBLEKTUBHYHO HOPMY Mpaea, a ox-
paHseMbl#l NPaBOM pacyeT KPeauTopa, CTUMYIMPYIOLLMWIA
ero NoA0TBOPHYIO 6U3HEC-AeATenbHOCTb. MpoTnsonpas-
HOCTb — 3TO HeraTMBHasl OLeHKa BONEBbIX LEWCTBUIA
cybbekTa. B oueHs pacrpocTpaHeHHOM Cryyae oHa OfHa
HE3aBUCUMO OT yillep6a BNe4eT OTBETCTBEHHOCTb B BUAE
caHKLuiA Nof Ha3BaHWeM «HEeyCToMlKa», CHbKaemas npu

3 Tak, K. Marsees kputukosan M.M. Arapkosa 3a oToxgecT-
BReHNe UM BUHbB! U NPOTYBOMPABHOCTH, YKasblBas, 4To BONPOC
O CO3HaHUM NPOTMBONPABHOCTU MOXET U AOMKeH ObiTk Mo-
CTaBNeH B MIOCKOCTh NPOBeMbi BUHOBHOCTU, @ He NpobieMbl
NPOTMBOMPABHOCTW, Kak 3To fenaeT M.M. Arapkos, NOCKOMNLKY
NPOTUBOMPABHOCTL (NPOTUBONPaBHOE AEUCTBUE) eCTb 06beK-
TUBHBIA (PaKT, COBHAHUE NPOTUBOMNPABHOCTU — CY6LEKTUBHBIN
Icbacde (1/42:62:2 0718 A A3 1@0RATCKOM MPaXkaHCKOM fpase.
Knes, 1955. C. 261).

[ICKYCCUOHHBIN KNYB =t

He3Ha4mMTeNnbHOM pasmepe ybbITKoB. Bmecte ¢ Tem He-
YCTOWKa TakxXe onuueTsopsieT coboil OTBETCTBEHHOCTb
B LUMPOKOM CMbICSIe 3TOrO MOHATWA, KOTOpas BO3HUKaeT
HE3aBUCKMO OT BUHbI.

E"'E&KQ@@@K“E’?&&Q?&) DTOMASCTENOHAA
BUHOGEBHOGCTH M NROTUBONDABHOGTH

B coBeTckoe Bpems B paGoTax, NOCBSLLEHHbIX NPoTUBO-
MPaBHOCTY U OTBETCTBEHHOCTH, H4yBCTBOBASIOCH CUNbHOE
BMSIHWE YrONOBHO-NPABOBLIX Havaut. Bo MHOrom aTo no-
CIYXXWUIO MPUYUHOM HEKOPPEKTHOrO OTOXAECTRAEHUS BU-
HOBHOCTY U NPOTUBOMPABHOCTM.

Tak, npodp. H.O. Oypmaros npegnonaran, 4to NpoTUBO-
NpaBHOCTL BCEraa BKMo4YaeT B cebsA BUHOBHOCTb, W 6e3
Hee He MOXeT ObiTb OTBETCTBEHHOCTM B YrofIOBHOM npa-
Be*. B 4acTHOCTU, MOSTOMY LyLUeBHOOOMbHbIE HE cyMTa-
10TCA MpecTynHUKamu, OnMOHEHTbI BO3paXxanu, Npusogs
B Ka4ecTBe aprymMeHTa Te3uc O TOM, YTO NULLEeHHbie aee-
CMocobHOCTYM (B COOTBETCTBUM C YTOMOBHO-NPaBOBOIN Tep-
MUWHOSOIMEN — BMEHSAEMOCTY) BNOSHE MOryT COBEpLUNTL
3nodesHME W YTO BbILLEYNOMSIHYTas NOornka nos3ponseT
cuuTaTh €ro nNpasoMepHeiM. B CBA3K € 3TMM MOXHO etue
pa3s NoRHEePKHYTh, YTO YMO3aKIIIOHEHNE «OT NPOTUBHOIO»
Lns cepbe3HblX IPUaNYEecKnX MccnenoBaHuin He roguTCs,
0CO6EeHHO B 4acTHOM npase. Yiuepb oT AyLlueBHOO0NBHOMO
NpUpaBHMBaETCA K BPeQOHOCHOMY COObITLIO, 3a nocnes-
CTBMSI KOTOPOrO MOXET OTBe4YarTb 06A3aHHOE NWUO, Ha-
npuMep MeauUMHCKOE YUpeXKaeHue NNy OnexKyH.

MpoMornacHo 3Byu4allen TOUKOM 3PEeHWs O COOTHOLLEHUN
BMHBbI U MPOTUBOMPABHOCTA 6bINO CnefyLlee YyTBEpPX-
LeHue: OTCyTCTBME HEBPEXHOCTY, YMbICia 0CcBOGOXJaeT
TONMBKO OT YrONOBHOW OTBETCTBEHHOCTU, HO U B WX OT-
CYTCTBME MOBEAEHUE BCE PaBHO MOXET ObITb NPU3HAHO
NPOTUBOMPaBHLIM B LUMPOKOM CMbICNE, Hanpumep AOTo-
My, 4YTO OaHHas XapakTepucTukKa nmeeT CYObeKTUBHbIN
KpuTepuia®. MpoTHBONPaBHOCTb, «HECOMHEHHO, CBA3aHa
C Kareropuei npuiamnHHocTU»%, fanee npuBogmsnca LLOKK-
PYIOLLIMIA NpUMep: YOUINCTBO 6€3 BUHLI HE MOXET CHUTATb-

4 Hypmaros H.[. Nonatue npectynnexus. M., 1948, C. 191.

5 Cm.: Paxmmnosud B.A. O NpOTUBONPABHOCTY KakK OCHOBAHWUM
rpaxznaHckoy otsetcTBeHHOCTH // CoBeTckoe rocynapcTeo v
npaeo. 1964. Ne 3. C. 60.

5 OBcuerko B.B. MNpo6nema Bo3mellleHnst YOLITKOB B X0O38i-
CTBEHHOM npaBse: guc. ... A-pa topma. Hayk. LdoHeuk, 1971.
C.312.
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CSl HEMpPOTMBONPABHBIM. «YTO-TO HE NPUNOMUHAETCA HU
OO8WH crnyvalt u3 cynebHO NMPaKTUKN, KOrAa UMeHHO Tak
OUEHMBAaNoCch 6kl fENCTBUE YEUNLIbI»7,

D71 paccyXaeHus He coBCeM YOeauTenbHbl, Npexe Bce-
ro NOTOMY, Y4TO HEBUHOBHOE MPUYMHEHWE CMEpPTH Tarke
OTBETCTBEHHOCTW HE BNEYET, NPOCTO B 3TOM Clly4yae BUHa
npennonaraeTes Npy Hanuuuy NIo6oN, faxe camon ner-
KO cTeneHn HeOCTOPOXHOCTH.

O6patualoT Ha ceba BHUMaHMe HeKoTopble pasHoHanpas-
NEHHble [OKTPUHANBHBIE CYXOEHWA COBETCKUX MpaBoBe-
[0B, HECBOAWMbIE K €8MHOMY 3HaMEHaTesnio u BmMecTe ¢
TeM ABNSIOLLMECS B OOVHAKOBO CTarneHu CropHbiMn. He-
KOTOPbIE M3 HUX KACaOTCS COOTHOLLIEHUA MOHATUN BUHbI
npoTusonpasHocTh. Tak, npodp. B.C. YTeBckuin rosopun
06 YMBILLNIEHHOM NPUYMHEHUM Bpega Aaxe npu Heobxo-
OMMOW OGOPOHe UNY B CrlyHae KpahHen HeobxoaMmMocTH
Kak O npumepe BMHOBHOMO, XOTA U HE NPOTUBONPAaBHOMO
noeefeHns eile B 1950 r. B y4ebHUKe 1O YrofIOBHOMY
npasy?®.

BuaHblin coseTckuin yueHbivi IN.K. MaTteees, nocsatuswmni
Teme MpPOTUBONPABHOCTU CBOW OBLLMPHBIA TPYA, KPUTHKO-
Ban 3Ty NO3ULMIO, NCXOAa U3 COBCTBEHHOro Henpenox-
HOIo Te3uca O TOM, YTO «BUHOBHbBIM MOXET ObITh TOMBLKO
NPOTURONPABHOE [eNcTBMe», 3 ero dyHaameHTanLHoro
nocklfia BbIXOAMT, YTO NPaBoBOE peryiMposaHmne B CBOEM
pofie Hanepeg pernaMeHTUpyeT fenTenbHOCTL U B3auMo-
OTHOLWieHUs. BuHOBHOE rosefeHne, No ero BO33peHUsM,
€CTb HaCTHbI cnydad npoTMBONPABHOCTH, U 3TO MOXHO
MOHSTb C NMO3WLM COBETCKON NPaBoBOA CUCTEMBL.

MpaBo, ucxopsliee OT rocydapcTea, npegsocxuilaeT
mo6oe uenenonaraHie U Kakyto 6bi To HUA 6bINO aKTUB-
HOCTb, U TO, YTO OTKNOHSIETCS OT HOPMBI, NPOTMBOPEUUT
eil, — npoTMBONpaBHO. M3y4an u3Ha4anLHo Ha npoTs-
XKEHUU MHOMUX feT BONpOChkl BUHBI, NMPOTMBONPABHOCTH,
TIPUHKHHOW CBA3MW, YYEHbIA 3aN0XWin MaTpully NOHATUNA,
KasaBLUylocsi Hernokonebumoit. B 1o e Bpemsi OCHOBO-
nonarawLas pugruyeckas nornka Takosa, 41o cobbiThe
MOXeET 6biTb HEMPOTUBOMNPABHLIM, OHAKO BO BCAKOM CRy-
Yae CrnocobHbIM BECTW K Pe3ynbrarty, Korga ofgHo Auuo
HOMKHO BO3MECTUTh YOLITKM Apyroro. Nxoe o6bsicHeHWe
3aKsIloHaeTcs B TOM, 4YTO OTCYTCTBUE peakumu Ha yuepo,

7 OscueHko B.B. Ykaa. cou. C. 312,
8 VosmludonZ2:-02E0r8 PMist3ri2nd4ronosHom npase. M., 1950.
C. 62.
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BO3HUKLUMIA 663 BMHbI MPUYUHKTENA, eCTb OeNCcTBue
CcY6LEeKTMBHO NpaBOMEpHOE, a cocTas B LeSioM ABNAET-
CAl IPOTUBO3AKOHHLIM 1 [aeT BO3MOXHOCTb 06patnTheCs K
MHCTUTYTY YOLITKOB, C 4Y€eM Corfalianmcb HeKOTOpbIe oTe-
YeCTBEHHbIE 3aBTOPUTETHI.

Mo MHEHMIO aBTOPOB, OTOXAECTBNAOLLMX BUHOBHOCTb W
MPOTUBONPABHOCTL B CBOMX pa6oTax, U nepsoe, U BTO-
poe — 3TO Harpas/eHHOCTb Ha BPEAOHOCHBIN pesynkbraTt
WA COBHATESIbHOCTL B HAPYLLEHUN NPEOnUcaHuii o6bex-
TUBHbLIX HOpPM. HenpasomepHoe noseaeHvie, fo KX J1oru-
Ke, ABMNETCA MepBOHAYANbHLIM, HEOGXOOMMBIM W gocTa-
TOYHBIM YCMOBMEM OTBETCTBEHHOCTU, CHHOHUMOM COBa
«MnpasoHapyLeHue».

OpHako paccmoTpum cnegyloumii npmmep. lauyent B
KAMHUKE CHMMaeT ¢ cefs KanefbHuLY, YTO HeratuBHO
oTpaxaeTtcs Ha ero 3aoposbe. OH NPUYMHUI YMbILLINEH-
HbI Bpef COGCTBEHHON NUYHOCTW, @ 3HAYUT, COMMACHO
YIMOMSAHYTOW KOHLEMLMN OH NOCTYraeT BUHOBHO, ¥ Takasl
KBanumrKaumsa ero gercTeuin TpebyeTcst, ecnym BO3HUKa-
€T BOnpoc 06 MMYLLECTBEHHbIX CaHKUMAX MO OTHOLLIBHWIO
K MeauUMHCKOMY yypexzeHwto, B obwux cnyvasx feu-
CTBMA NOCTPaAaBLUEro NpaBoM He 3aTparvsBaloTcs, OHU
He YCTaHaBMMBAKOT OPUOUHECKUX B3aMMOOTHOLLIEHUIA
Mexay cyGbekTamm no nosogdy spega camomy cebe.

MpumMep UNIIOCTPUPYET, YTO XapaKTEPUCTMKE HE3AKOHHO-
CTV UMEHHO B IPAXO2aHCKOM NMpaBe Apyras, ocTaToqHas,
a He mepsoHadasibHas, NOLBOASLLAA WTOM aHanuaa Cco-
craea. OueHKM npasa CTPOSTCS Ha OCHOBE MPOSIBUBLLIMX-
CA pesyrnsTaToB NoBefeHusi, YBbITKW B3bICKMBAKTCA He
TOMNLKO TIO MPUHMHE NPOTMBOMPABHOCTW, HO TakKe U3-3a
HECEeHMst OTBETCTBEHHOCTM, BO3HUKAIOLWEW B CUNy pery-
NUPOBaHUA,

TNput yCTAHOBREHUM BUHbE UICXOOAT U3 NPABOBOM hukumm 0
OOIDKHOM 3HaHUM JvLa 0 Mepe [O3BONEHHOIO M HEeNnpoTU-
BOMPABHOIO, UCXOKSA U3 CMbICNIA HOPM U NPUMEHUTESIBHO
K KOHKPETHOMY >KM3HEHHOMY 3MU30g4y.

B JOKTPYHE BCTREUAINCH MHEHMS®, YTO NPOTHBO-
APABHOCTL KaK (DYHAAMEHTalLHAA NPAaBOBAR Ka-
TEropus WHOTAA BLICTYNA8T NOLMEHOR TepMuHa
«BUHEA», YTO HEBEPHO.

® Cwm., Hanp.: Hosuuxwmii V.., JlyHy J1.A. ObLiee yyeHme 06 o6s-
3arenscree. M., 1950. C. 319.



DISCUSSION BOARD

Oanee LWMPOKO MPUHATON SBNAETCA Creaylolas foru-
Ka paccy>XAeHW: HeT NPOTUBOMNPABHOCTU — HET OTBeT-
CTBEHHOCTU'C,

{IpaBursHO roBOPUTL © TakoM COOTHOLLIEHWW: OT-
BETCTBEHHOCTh BO3HVKAET 33 BUHY ¥ 13-3a BO3MO-
KEHHOTO PUCKA TIOCHEACTBUA, Kpome CIy“aeB He-
NPOTHRONPABHOIO MOBEEHUA, KOTAA, HECMOTPS Ha
HEBAAronPUATHLIG NMYLLSCTBEHHBLIE NOCNSACTBNRA,
yBLITKY HE BOIMELLAITCS (Heobxopmas o60poHa,
nofasnexne 6ecnopaikos v T.4.).

BuHoBHOCTS MOBEAEHMR, €CNU paccMaTpuBaTh FpaXaaH-
CKO-NpaBoBYio 06NacTb, SBNEHWe NoBcegHeBHOE, HO He
Bcerga Tpebyiolliee NnpasoBoro Bosgenctems. MNpenopa-
BaTeNb oprasmsauuun 6anbHbIX TaHeB BUHOBEH B TOM,
4YTO ero y4eHuUKU He Mosy4unu NOAroTOBKY HACTONBbKO
BbICOKOIO YPOBH#A, 4TOObl y4acTBOBaTb B rpodheccuo-
HanbHOM 3pefnuuiHoM dhecTuBarne, Cynsiem UM OOXOA.
OTHOWEHNA MEXOY poauTeNsMM W opraHusaumnen He-
OCMOPUMO KOMMepHecKre, fipegnonaratoliue nnary. Ho
HacTynaer fin oTseTcTBeHHOCTL? CKopee, HeT. B atok
cuTyauum ynyileHHas Bbirofla BpPOLE HanuMUo, HO He-
YOOBNETBOPEHNE OCTAETCA TOMLKO B MCUXWUYECKOW 06-
nacrtu.

30ecb HeT NpPOTUBONPABHOCTW, MPU 3TOM PUCK Hefo-
CTUXEHUs! JaHHOrO YPOBHS NMOAIrOTOBKU MO0 B3SITh Ha
ceba obyuaioLiee yupexpeHue U jaxe obycnosuTb ero
matepuanmsaumio wrpadgom. CkasaHHoe SBAAET Co-
60l MpUMep MUTOrOBOW XapaKTepuCTUKW Mof Ha3BaHu-
eM «POTUBOMNPAaBHOCTL», Tpebylollell BMellaTenbLCTBa
cyna, nNpaBOOXPaHUTENbHOW CUCTEMbL!, YaCTHbIX WL,
pacTopraoLmMx AOroBop, Npuéeramowmx K camosawmre.
MpoTnsonNpaBHOCTE — HE NPOCTas NPOTUBOPEUUBOCTL U
HecoBrnageHWe ¢ 3aKOHOM, a TO, YTO BefdeT K NpaBoBOMY
BO3JAEUCTBUIO 1M MCTIPABAEHNIO NOCNEACTBMI — BbiNNa-
Tam, UHOTAA B3aUMHbIM.

' C 3TuM nonoxeHnem He cornawancs B.A. Xoxnos, ykassiBas, B
4YacTHoCTH, cnegyiottiee: «[IpOTMBONPABHOCTE KaK HECOOTBET-
CTBYE HOPM MNpaBa He MOXET BXOAMTb B YUCHO YCHOBUI NpUMe-
HeHust CaHKUMK — Mep OTBETCTBEHHOCTU. Ecnu cunTath uHa-
4e, HapyLLaloTCA TPeOOBAHMUR SIOTUKK U, B NSBECTHOM CMbICNe,
3aKoHHOCTU. [1POTMBOMNPABHOCTL BbICTYRAET KBanMUUupy-
IOLLMM 3M1IeMEHTOM Camoro NpoTUBOMNPABHOTO [AeACTBUS, KOTO-
poe BbI3bIBAET OTBETCTBEHHOCTb, a NOCMEQHANA NPERLLIecTBYeT
npumMeHeHnio ee mep» (Xoxios B.A. OTBETCTBEHHOCTL 3a Ha-
Ipyacierel: e 2022048 RMbEXA2:@4komy npasy. TonbaTTn, 1997.
C.132).

LUCKYCCUOHHBIN KNYB

&l

0 COOTHOLISHNY NONSTIR
APOTUBOTNPABHOCTY U OTBETCTBEHHOCTH

YTBEPXOAETCS, YTO NPOTMBONPABHO TO, HTO NpOTUBOPEUUT
o6bEKTUBHOMY Npasy. VI fanee Ha BOMpoC, YTO Xe He CooT-
BETCTBYET WK HapYLLIAET, O4EBUAHO, OSKEH NOCNeNoBaTh
OTBeT: TO, YTO HernpasomepHo. Ho Takas Lienb paccyXXaeHun
HUYero He o6bACHAET. YTo6bI NOBNEYL OTBETCTBEHHOCTD,
fIOBeOEHUe [OIMKHO B Nepsyio o4epedb MPOTUBOPEYMTH
rPaBoOMEPHbIM MMYLLECTBEHHBIM OXMOAHUAM KpeguTtopa.
BmecTe ¢ TeM criydan HapyilleHUs 3aKOHa — U3BECTHOEe
sisnexune. Togpagynk, [OBPOCOBECTHO TPYAALLMIACA N He
fI0fyHMBLUMIA OT NOCTABLLWKA Matepuan u noToMy Npocpo-
YUBLUMA cpady 06bekTa, BPOAE He HapyllaeT HOPMbI, HO
OTBETCTBEHHOCTb BCE Xe HeceT. Takxke HyXX[aeTcs B pasb-
SICHEHMM BOMPOC: B YEM 3aKIIOHaETCs ero NpOTUBONPABHOE
roBegeHne — MOXeT 6bITb, B BbIGOPE NOCTABLUMKOB?

Oea wopnanqeckux nocrynara, TPaguumnoHHo npo-
BOAMMBIX B YHEHUAX, KaK NPEICTARNASTCH, Mela-
0T HALEN TEeOpUM Pa3BUBATLCS U NPUBOIST €8 B
CHOAYIOWME CMbICTIOBbIS TYNWKIW. OTBETCTBEHHOCTE
HaCTYNaeT TONLKO 38 HeRAKOHHOS NMOBSAESHNS, OHO
Kax NepsmuvHOe OCHOBAHME MOXET CYLLECTBORATD
6es surbl''. CrnefcTBMeM TakuxX TeopeTUHeCKux
NPeanocLINoK B CAMOM 3aMETHOM NPOABISHUN AB-
NASTCH Kak pas HepalboToCHOCOBHOCTEL UHCTUTYTA
YOLITKOB.

" OHn B3bICKMBAKTCA, €Cn JoKa3aHbl HeNnpaBoOMepHOCTL U

NpUUYnHHAs CBA3b KaK LieMNb 06bEKTUBHO B3aMMOCBA3AHHbIX
ycnoBuii. B cyae6HbIX 1 TPETENCKNX 3acedaHusix NpuMeHs-
€TCA Takol nosieMnY4eckuin npuem: «[JeCTBYIOLLMM 3aKo-
HOQATEesNbLCTBOM He MNPeayCMOTPEHO, YTO OTBETHUKY ObiNo
3anpetLLeHo AeNCTBOBATL Tak, Kak OH NocTynvn fe-hakTo,
BO BCAKOM Cny4ae, NPOTMBONPaBHOCTb He floKa3aHa».

DelicTBUTENBHO, OTBETCTBEHHOCTb — 3TO MPaBOBast peax-
LMs Ha HapyLleHvie, TONbKO He NPaBOBOW HOPMbl, CMbICH
KOTOpOW abCTpakTeH, a MMYLLECTBEHHbLIX OXWARHWIA Mo-
TepneBLUUX OT MOCNEeACTBUN, a He TOMLKO OT N1l B [iNHa-
MUWYHOM FpaxzaHCcKoM 060poTe’2, YObITKK ~ 3TO 9KBUBA-

" Cm.: Sikosnies B.®. O NOHATUK MPaBOBON OTBETCTBEHHOCTY //
JXypsan poccuiickoro npaea. 2014. Ne 1. C. 6.

12 Tak, Hanpumep, M.M. Arapkoe nonaran, 4To y6bITKM — 3TO Ha-
PYLLIEHHBII MHTEPEC B fEHEXHOM BbIpaXXeHUu, Npu4eM crepyet
NpUHKMaTL BO BHUMAHUE He TOMbKO YObITKM KpeauTopa, HO U
€ro UHTEpec, KOTOPbIM He Hallen BbIPaXeHUs B CyMMe yobIT-
KOB, KOTOPbI# He MOXeT 6biTb OLEHEH Ha AeHbIM (CM.: Arapkos
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JIEHT TOFO, 4YTO KOMMEHCUPYETCSH, Korja crny4daetca c6oi
B orepaumax. Takor xe pesyrbraT JOIMKHO MMeTb U He-
UCMOMHEHWe NPU HaCTYNNEHNN NPUHATBIX PUCKOB, KOPMo-
paTyBHbIX 06A3aHHOCTEN, KOrda He HapyLIatoTC HOPMbI,
HO He WCMNONHSRIOTCA pasfvyHbie obellaHun (He npuene-
KaeTcs, Hanpumep, KpeauT OT TPETbMX Nuu, HE NPUHOCKUT
athdpekra 3aTpatHasl peknama KOMMAaHuW, 3a KOTOopyH
oTBeYaeT OOSKHUK, U T.4.). [TpaBoMepHble VIMyiLleCTREH-
Hble OXWAaHWUS, OXpaHsieMble 3aKOHOM, — BOT ABurarenb
AMHAMUYHON KOMMEPHYECKOA aKTVBHOCTM B 9KOHOMMKE, a
COBCEM He NMPaBOMEPHOCTb, KOTOPAas ABNAETCA OCbIO Yro-
NOBHO-NPABOBOro PeErynMpoBanmns.

OTBETCTBEHHOCTL [IOMKHA HACTyraTk B peayrsrare npa-
BOHAPYLUEHUS He B OGLEKTUBHOM, & B CYGHLEKTUBHOM
3Ha4YeHun aToro cnoka. BoapyiuHbIit NEPEeBO3YMK He UC-
MONHUN CBOe 0653aTENbCTBO MO COXpPaHeHWo Garaxa
NacCaXWpoB 1 HENPUYMHEHUIO Bpefa 340poBblo. He 6y-
AYY1 BUHOBHBIM, OH TalOKe B pesynsTarte cny4asi He yros-
NEeTBOPUI MMYLLECTBEHHDBIE U NIUYHBIE pacHeThi TYPUCTOB,
3a 9TO OH JOSKEH HECTW BPEeMsi YOLITKOB B COOTBETCTBAN
C 3aKOHOM,

Mo>XHO N cunUTaTh ero NOBeASHNWE NPOTUBONPAaBHLIM, HE3a-
KOHHbIM, HENpaBoOMepHbIM BO BPEMS UCTIONHEHUSA JOroBopa
nepeso3kn? Hukonm 06pa3oM. MOXHO K cuMTaTh 06bLEK-
TVBHYKO HENpPaBOMEPHOCTb E€OUHCTBEHHOW OCHOBOM WM
YCIOBMEM AN HACTYIIEHWS] OTBETCTBEHHOCTW — OTBET Ha
JaHHbIA BONPOC MOXHO AaTth TONMbKO oTpuuaTtenbHblit, OHa
HaCTYNaeT TakxKe B CUNy CnyYaiHbIX 1 HENPeaoTBpaTMbIX
OBCTOATENLCTB, COBLITUIA Y AENCTBUN TPETBUX NULL.

U Bce xe 06beKTMBHAA HenpaBoOMEPHOCTb KaK HEeCOoOT-
BETCTBME HOPMaM MpaBa MMeeT 3HadeHue. BbickazaHa
macca CYXLEeHUi B lyXe TOro, Yto HapylieHne [Oroso-
pa — Haubornee pacnpocTpaHeHHOE NPOTMBONPABHOE
LefCTBUe, UTO HOPUAMHMECKM HEKOPPEKTHO. YHacTHUKM
KOHTPAKTa CIJIOLb 1 PSHOM YKIIOHSIIOTCS OT TEKCTOBOM
pernameHTauuM ero UCMOMHEHWS, NPU 3TOM elle Heus-
BECTHO, MPUHECET SN 3TO YBBLITKW WUnM, HAo60opOT, Bbi-
Urpbitl. AKTMBHOCTH AaHHOTO pofa He cosfaeT npaBoHa-
pyLUeHue cama no cebe.

nyéﬂVleEOLU,VleCﬂ cneumanncTbl roBopsaT O Heob6xoonmo-
CTK U [OCTaTOYHOCTU NPOTUBONPABHOCTY ONIsi NpuBheYye-
HUA K OTBETCTBEHHOCTHU, KOTOPas MOXeT 6bITb ¥ 6€3BMHOB-

Loladdai6s12202/2Q T8 AP NI t1d@12MoMy rpaXkgaHcKoMy npasy.
M., 1940. C. 39).
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HOW, B BUAE Y6bITKOB, €CIIM TAKOBbIE MMENN MecTo. JToT
CMbICTIOBO NOCTYNaT NpeacTasnaercs hyHaaMeHTansHo
HEBEPHbLIM U B BbICLLEN CTEMNEHN HernpoayKTUBHLIM. [1po-
TUBOMNPaBHOCTb — 3TO MPOUSBOAHAS CYGHEKTUBHON BUHbI
B MOBEAEHWM, B TOM HWCMe C NpUMEHEeHWeM craHgapTa
3a60TNVMBOrO KOMMEPCaHTa Wi JOBPOCOBECTHOIO Fpax-
fanmta. OHa, HECOMHEHHO, UMEeeT MEeCTO Mpu 3aKOHHOCTU
Tpe6oBaHWil BOSMECTUTL MMYLLECTEEHHbIE MOCNeacTBUnA
B BUAE YLLep6a W1 YryLeHHOM Bhirogpbl.

HenpasomepHocTh He 6biBaeT 6€3 BUHbL A BOT BMHA
6e3 npoTUBONpPaBHOCTU — U3BecTHoe aAeneHue. Cecyno-
nonyvarenb npu AONYLIEHWN NErkoi HeoCTOPOXHOCTY,
NOBNEKLIe BpeR TpeTbeMy Ny, AeACTBYET, HECOMHEH-
HO, BUHOBHO, HO HE NMPOTUBOMNPABHO, B COOTBETCTBAU CO
CT. 697 K PO.

HenparoMepHOCTb B rpa JaHCKO-1PaBoBOM CMbIC-
N NPOV3BOAHA, MO HUKAK He SIBMNETCS Mpesno-
CHIIKON HEOSBONEHHOIC BUHOBHOIO MMOBENEHWS,
YTO CHAGLYET W3 TONKOBAHWS IMPaXXAAHCKO-NPaBc-
BbIX HOPM. BMECTe C 3TUM OHa MOXET NPOUCTEKaThb
¥3 NPECTYINNeHns, agMUHUCTPATUBHOIO NPaBoHa-
DYLISHNS, [MCUMAITIMHAPHOTO NPOCTYIIKA.

CraHoBuTCS M Takas HenpaBOMEpPHOCTb, He npuHaane-
Xallan K chepe rpaxaaHckoro npasa, cama no ceée yc-
JIOBMEM CaHKuuiA, 6e3 Yero v OHM HacTynatb He MOryT?
MpoTusornpaBHOCTb K MPU Takmx 06CTOATENLCTBAX NPO-
U3BOLHA OT KBanuduKaumm BoneBbix 4ecTBMiA Ha npea-
MET TOro, BUHOBHbI OHW UMK HET B FPaXKJaHCKO-NPaBOBOM
cmbicne. Ecnm cuutath npoTMBONPaBHOCTL, BO-NEPBLIX,
n3Ha4anLHOMW OCHOBOW rio6oro Bpepa, yObITKOB, a BO-
BTOpbIX, OBLUMM NMOHATUEM ANS BCEX OTpachei npaga, To
3TO NPUBOAUT K TOMY, HTO B CriyHae NpUyYMHEHNs YObITKOB,
HanpvMep rnyTemM HepaspeLleHHOW GUPXEBOI UIpbl C OC-
HOBHbIMK aKTUBaMK 6aHKa, rNpuBefLlen K ux yrpare, He
ByLeT MMeTs pesynsTaTta nogaya BOCCTAHOBUTENbHbIX MC-
KOB 6aHKOM, YbiM PaBOoTHUKOM ABAANCH BpPOKep-MOLLUEH-
HUK, 0O BCTYNMEHWS B 3AKOHHYIO CUSly Npurosopa, rae
roBOPUIIOCH 6bl, HTO PaBOTHMK [ECTBUTENBHO COBEPLUMN
npecrynnedve. Ero npoTMBONPaBHOCTE B MPaXXQAHCKO-
NpaBOBOM CMbICIIE [JOMXKHA BO3HMKATb paHbLie.

[pOTUBRCNPABHOCTE — OCHOBAHWE pEeaku ro-
SUTUBHOMO MNpaBa Ha BUHOBHOE noseseHue. Ona
€€ KOHCTaTaLkm TaIoKe TPeBYeTCs NOHUMATL CYTh
NPABOMEPHBIX UMYLLLECTBSHHbLIX OXUAAHAR Kpea-
Topa.



MTaK, Ha nyTv K OTBETCTBEHHOCTU MPOTUBOMNPABHOCTL OT-
HIOAb HE M3HaYasibHa N COBCEM He YHUBepcankHa, nocne
BMHOBHOTO TNOBELEHWUS CreayoLmMMi 3BeHbAMU B LIENoY-
Ke BbICTYNaOT MPUYUHHOCTb, YNOMUHAEMOE HapylueHne
CYGBLEKTMBHOMO MMYLLIECTBEHHOTO MPpaBa U YObITKY.

B nonbay TOro, 4T0 OTBETCTBEHHOCTH — 9TO HE TOMbLKO
CaHKUMU U He Bcerfa HebnaronpuaTHLIE UMYLLIECTBEHHbIe
NOCredcTBXA, CBS3aHHbIe C NPOTUBOMNPaBHLIM NOBEEHM-
em, npamMo rosopuT n. 2 c1. 330 'K P®. Kpeautop He eripa-
Be TpeboBaTh YNAaThl HEYCTOMKM, ECIN AOSKHUK He HeceT
OTBETCTBEHHOCTW 32 UCMOJIHEHUE UMK HeHagnexallee nuc-
riofiHeHe o653aTensCTB. ECNW OTBETCTBEHHOCTE Beerpa
3aBUCUT OT NPOTUBONPABHOCTU, TO HErb3A 6bino 6bl B3bl-
CKaTb HEYCTOMKY B MpeanpUHYMATENBCKMX OTHOLLIEHUSX,
Korga cnydaw, pesysktar HeoXugaHHOro cobbitua pac-
CTPOWN pacHeT KpeauTopa, a obetliaHne MCnosiHeHNs npu-
HAN NO AOroBOPY OO/MKHWMK. BuHa, 1 aT0 npsiMo 3anucaHo
B AEWCTBYIOLLMX HOpMaX, He obs3aTernbHoe, Ho gocTaTou-
HOE YC/IOBVE OTBETCTBEHHOCTW. [N NpOTMBONPaBHOCTW
OHa (OTBETCTBEHHOCTb) — HEO6X0ANMOE 0BCTOATENBCTBO,
XOTH B XOfe COObITUI ABAAETCA MCTOUHMKOM MPaBOBOW
KsanmuKaLum NOCTYNKOB NPy NOMOLLIM COU3MEPEHNS UX
CO CMbICTIOM HOPM, OGBEKTUBHOIO NpaBa NPUMEHUTENbHO
K CUTYaLKn, K KOHKPETHOMY XU3HEHHOMY 3rmn3oay.

MpoTUBONPABHOCTL B LENOM — HECOOTBETCTBUE UMEHHO
BOMIEBOrO [eiCTBUS 06LEKTUBHOMY 3aKOHY, KOTOpOe WMe-
et ceou creriedn. OnacHoCcTH, O6CTOATENbCTBA, COBbITUSA
HE MOTYT 6bITb NPOTVBONPABHLIMUY, MEXAY TEM OHI BREKYT
OTBETCTBEHHOCTb B TOM CMyyae, KOraa NPUHOCHKT MoTepw,
yTpaThl, yObITKN OQHOMY ALY, a MOMHYIO SIMBO YacTUUHYIO
KOMMEHCaUMIO 3a NPOM3OLLIEALIEE AOMHKHO NNAaTUTL Opyroe
B CWy 3akoHa fmbo porosopa. YcTapesllas TPaKTOBKa
NPOTUBOMPABHOCTU, NPABOHAPYLUEHNA Kak, No cyTtv gena,
O[HOW 1 TOW XXe NPaBOBOI KaTeropmu, He criocobcTeoBaUa
NOHUMAHWMIO TOTO, YTO OTBETCTBEHHOCTL HACTYNaeT — U B
5TOM OfIUH U3 KPaeyrorbHbIX CMbICIHOB MPasoBOro perynu-
POBAHNA KOMMEPHECKOro 06opoTa — B CUy HasHadeHus
onpeneneHHoro niua akTMHeckm CTPaxXOBLLMKOM BO3-
MOXHbIX NIOTEPb CBOUX KOHTPareHTOB NGB0 L, Ha3BaHHbIX
B 3aKOHE, [EeNCTBYET OH BUHOBHO, MPOTUBOMPABHO WY HET.

Heo8xonnmooTs HOBOIO NONMMAHNWSY
NPOTUBCHPABHOCTHA

5, OURSBETE AB OR S PRCoy<aars v Teny
ApoTUBONpPaBHOCTA ObINO M B CaMOM pAene HenpocTto.

OVNCKYCCUOHHBIA KNYB

=

Y npuymHa aTomy Gbina ogHa: OTBETCTBEHHOCTL MOHM-
Marnacb Kak BOCCTaHOBUTENbHAsA CaHKUMA 3a 3Ty camyio
HENPaBOMEPHOCTb, HapywieHWe HOPMbI, pernameHToB,
VNHCTPYKUMA, XO3AUCTBEHHLIX AOrOBOPOB U T.A4. Bbin Bbi-
OBUHYT NPOAEPXaBLWUMCA A0 HACTOSLIEro BpemMeHu
Teanc o6 OB6LEKTUBHOW NPOTUBONPABHOCTU B ChyYae
NPUYMHEHNS MaTepuanbHoro yiuepta, HanpuMep, UCTO4-
HMKOM MOBbLILLIEHHOM onacHoCcTM™, HekoTopuie npaBose-
bl CTPOMIK JIOFNYECKNE KOHCTPYKLMK CO CTOPOHBLI Bpe-
[, HanmMunsg KOMNEHCUPYIOLLIMX UMYLLIECTBEHHBIX I0TEPb,
«BpegoHOCHOE AeicTBKE BCEraa no cBoei npupoge npo-
TUBOMpPaBHO, NpY OTCYTCTBUM yiliepba oTnagaeT BONpoc
0 ero Bo3melieHun»'4, Takoe 06bACHEHNE NPOTUBOMPaB-
HOCTW OKasblBaeTCH celiyac Bce 6onee HenpuemMnemb!M.

MoxeT 6biTb, Y4eHbIM GbiNO TPYSHO NPefcTaBUTL cebe
MoZeb B3aVMOOTHOLLEHWI NPU BO3ME3HbIX yCnyrax —
6e3 npeyBennyeHns camod MaccoBOW cdepe umyLle-
cTBeHHOro o6opoTa. CerogHst BbIXOD MCNOSHUTENS U3 [O-
roBopa AaeT KOHTPAreHTy Npaeo Ha BO3MEeLeHNe MMEeHHO
y6bITKOB (CT. 782 'K). 30eck HeT HapyLUeHUs HOPMbI, a
MEX[y TeM MpAMC NpefycMOTpeHa ynyLleHHas Bbiroaa,
OTBETCTBEHHOCTL 6e3 BUHbI U 683 Kakoro-méo NpoTnBo-
3aKOHHOFO MOBEJEHVS, MPOCTO BBUAY PerynmpoBaHus.
CxopHble 06513aHHOCTM YCTaHOBIEHb! TAKXE ANA KOMMEp-
4eCcKOro NOBEpeHHOro 1 np.

TeopeTukn JQOKTPUHbLI O NPOTUBONPABHOCTM MOBOPWIM 06
OTBETCTBEHHOCTU, KOTOpAs «Kak MnpaBuno, HacTynaer 3a
HE3aKOHHOe NoBefeHne» 'S, Tak Kak Bpell MexaHusMamu,
arperataMmm Bre4eT OTBETCTBEHHOCTb OT paspeLUeHHON,
Heo6X0AMMOM, NONE3HOW OBLLECTBY AeATenbHOCTH'®, Bo
BpeMsi pas3paboTKM 3HA4EHUs U Hay4yHOro copepaHus
KaTeropun NpaBOMEPHOCTU OHM HE OTHOCWMANCHL JOSK-
HbIM 06pas3oM K Takomy (yHOAAMEHTaNbHOMY MPUHLM-
My rpax4aHckoro Npaea, Kak «paspeLieHo Bce, 4YTO He
3anpetleHo». OH HaxoauUT BbIPaXeHUe He TONBbKO B Mo~
NoXeHnM 06 aBTOHOMMUK BOJSIM CTOPOH AOroBOpa, HO M B
rMaBHOM — B CBOGO[E 3KOHOMMUYECKUX 3aHsTuiA. OHa, B
4aCTHOCTU, OTPAXKaeTca B TOM, YTO, Befs He3anpelieH-
Hble onepaLmu, Cy6beKTbl OMKHbI MPUHATL HA cebsi KOM-

8 Cm.: Camoiyerko U.C. Oblas Teopus CoBeTCKoro npasa. M.,
1966. C. 15.

4 Oscumenko B.B. Ykas. cod. C. 316.

5 Tak, M.M. Arapkos nonarasn, 4to MpaBoOHAPYLWIEHNEM MOXET
6bITb NULLIL NOBEQeHWe Yenoseka, T.e. AeUcTBne unu Bosaep-
XaHue oT gencTausa (eMm.: Arapkos M.M. Ykas. cou. C. 140).

' Moppo6Hee o npotneMe 06LEKTMBHOW (63BMHOBHON) OTBET-
CTBEHHOCTU CM.. bpatycs C.H. IOpuavyeckaa OTBETCTBEH-
HOCTb U 3aKoHHOCTL (O4epk Teopum). M., 1976. C. 163.
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neHcaumio 6ecrioKoncTsa, rnoTepb 1 ybbITKOB NoTepnes-
LUMX. DTO, KOHEYHO, BbIpaxaeTca B BO3MeLeHuK Bpeda
WCTOYHMKOM MOBbLILLIEHHOW OMAacHOCTK, NOSBUBLUEMCSH
Kak OTBEeT Ha PasBUTHE NPOMBbILLIIEHHOCTY U TpaHcnopTa.
OpHako Ty Xe camyto PYHKLMIO BEINOAHAET 0693aHHOCTb
BO3MECTUTb YBLITKM BCREACTBME MPaABOMEPHOMO BbIXO-
Da 3 HEKOTOPbIX BOTOBOPOB, @ TaKXe WHCTUTYT COonu-
AapHo 0693aHHbLIX, Korfa OTBeTCTBEHHOCTL HECET cpasy
HECKOMbKO 1L, U B TOM YMCNEe HEeBUHOBHbLIX, C NPasoM
perpeccHoro TpeboBaHus K OCTasbHbIM JOSKHUKAM.

Kak y>e rosopunoch, 6e3 BMHbl HET NPOTUBOMNPABHOCTHK.
CoBeTckune aBTopbt, MCCnenysi 3Ty TeMy, HEPEAKO CTaRnKu-
BaJIUCh ¢ NpaBoBbiMU heHOMeHamu B cdhepe XO3SACTBEH-
HbIX B3aMMOOTHOLLEHUA COLMAaNUCTUYECKUX fpeanpu-
AT, KOTOPbIE OHU HE MoK 06BACHUTL. [prnaHaBanocs,
YTO B 3TOW 06nacTu «MpPaBOMEPHOE MOBEAEHMUE TakKe
MOXeT NPUHUHWTL yLLepd KoHTpareHTy»', [py oTkase or
MPOM3BOLCTBA NPOAYKUMNK, «CTaBLUEN HEHYXXHOW», Teope-
TVKM Npasa BbICKa3blBANUCH 38 3aMeHy 06A3aHHOCTH MO
MPUHATUIO TOBapa Bo3MmeLLeHreM yuiepba. OHn rosopu-
1N, 4TO TaKasa KOHCTPYKUMS NO3BONAET Ny4Lle Y4uTbiBaTh
«HapPOOHO-X03ANCTBEHHbIE UHTepeckt». BmecTe ¢ Tem 3a-
npoca Ha BBefeHMne Takoi HOPMbl He 6bINo, Aa YU HE MOr-
J10 BO3HMKHYTh. [lonaraem, 4To cendac nogobHas noTpes-
HOCTb B MUCTIONb30OBaHMK BO3MELLEHNS YObLITKOB Bee Bonee
3asBNAET 0 cebe K CTAHOBUTCA BCE HACTOATENbHEE, U 3TO
nposABnAeTcs B HOBbIX rnonpaekax 8 MK P®, kazanock 6.,
nepeLlequwInx K HaMm Kak npoo6pas nogxofos, BbIpaso-
TaHHbIX CYAe6HOM NPakTUKOW APYrux CTpaH, HO Ha CamMoM
fesne AMKTYEeMbIX MPOCTO UHbLIM NOHUMEHUEM OTBETCTBEH-
HOCTY W OTpaXatoLmUX NOTPeGHOCTU perynnpoBaHna umy-
WecTeeHHOro obopoTa.

B KadvecTse npumepa 3AECH MOXHO NpuUBecTH nna-
Ty 3a OTKas OT [orosopa, T.6. TO, YTO ABASET COGOM
CYMMYy, MpeaBapuTensHO KOMNEHCUPYIOLLYIO  YObITKN
(n. 3 ¢T1. 310 TK). B311M Xe 06bACHAETCA K MNosIBieHME CT.
406.1 'K P® o posmeLeHun notepb'®, CTano uaBecTHO,
YTO OfHa W3 pefakuuit coaepxana TepMUH «YGbITKN»,
HO, NOCKOJIbKY UAEONOrY STOr0 MHCTPYMEHTa He XOTenn
npugasaTe €My 3HAYEHWE CaHKUMK, Haxal3aHwsa, 6biio
UCMONL30BAHO UHOE NMOHATUE — «NOTepU». TePMUH HO-
BbIi U COBCEM HeydauHblid, OH He OO/MKeH NO CBOEMY

17 Oscuerko B.B. Ykas. cod. C. 320.

® [logpo6Hee cm.: Kapanetos A.l. Ycnoeue 0 BO3MELLEHWM MO-
tayadedni2:62:20118 PME18120B41 K PO // BeCTHUK 3KOHO-
Mudeckoro npasocygusi PO, 2016. Ne 5. C. 83.
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U3Ha4YanbHOMY CMbICIY BK/O4aTh B CE6S YMyLLUEHHYIO
BbIFOAY, YTO-TO OXUAaBLUEeCs, HO HerosyveHHoe. MoTe-
p¥ — 3TO TO, YTO UMESIOCH, HO BLINIO YTpaqeHo.

Hallle BuzieHWe 0603Ha4eHHbIX BOMPOCOR 3aK/HO4aeTcs B
HaCTOATENbHON HEOGXOOAMMOCTH NEPEOCMbICTIEHNS NOHS-
TUS «MPOTUBOMPABHOCTL» B AOKTPUHE U CYREGHON npak-
TUKE paspeLleHnsi UMYLLECTBEHHbIX COPOoB.
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