MexnaynapoaHas
4aCTHONPABOBAS NMPAKTHKA
I0PUIMYECKON (PUPMBI
“MMHH & K°”

CAHKITUY POCCHUICKOI'O ITPABA

10 OTHOIIEHHUIO K PU3NYECKUM
JJNIAM-PE3NJIEHTAM POCCHU

3A HAPYIIEHNE POCCHUUCKHX ITPABIII

B OTHOINEHHNHN CYETOB 1 BKIIAJOB
TAKUX JINI] B THOCTPAHHBIX BAHKAX

N HEKOTOPBIE JPYI'ME ACITEKTBI
BAJTIOTHOT'O 3AKOHOJATE/IBCTBA POCCHH

Kax yxe roBopuJIOCh B [TpeblAYLIMX CTAThSIX AaHHOM pyOpHKH, B TpaKTHKe
MEXIyHapoIHoil topuaudeckoit Gupmsr “MMIIIT & K°” oyeHb Hacto BO3HUKAKOT
OTHOCHTENBHO HeBomploue, HO OY¢Hb WHTEPECHDBIE W JIIOBOIMBITHLIC BOMIPOCH, IPHYEM
KaK B XOlle Peau3allM¥ KPYITHBIX TPOEKTOB, TaK M HE3aBUCHUMO OT HHMX. Ha mepBbi
B3[JISIL O4€HD NIPOCTLIE, OHM, TEM He MeHee, TpeOYIOT 18 NpaBIWILHOTO OTBETa Ha HHUX
JOCTATOMHO OONBUIOTO BHUMAaHHUsA M THIATENBHOCTH UCCIEAOBAHMSL.

Hu mns Xoro He SBAsSIETCS CEKpEeTOM, 4TO CpelaM ITPOXHUBAKOIUX B PoccHu
(PU3NYECKMX JIMLL 1OCTATOYHO IUMPOKO PACMTPOCTPaHEHa NIPAKTHKA OTKPHITHS CYETOB B
MHOCTPaHHBIX 6aHKaXx M BHECEHMS B TaKWe bauku Biianos'. OnHako BMIOTH A0
HacTOAIEr0 BPEMEHH MAJIO KTO 3a1yMbIBAICS O TOM, KaK K TAKUM OEHACTBUAM W OPYTHUM
CBA3aHHBIM C HYUMM acnekTaM OTHOCHTCH POCCUHCKOe NPaBo.

TeM He MeHee, NOCTENEHHO HHTEpeC K AaHHBIM BOINpPOCaM NpobyxnaeTcs, M
MexayHapoanoii opuanyeckoit hupme “MMLUIT & K°” B HeaaBHEM NMPOILIOM B XOJ€
3alMTE] THTEPECOB HEKOTOPBIX POCCHACKUX (pM3MYECKUX JIUT — KPYMHBIX TTPEATIPH-
HUMaTeIei TIPULLLIOCh MCKATh OTBET HA BOITPOC O TOM, KAKHE CAHKIIUY YCTAHABIHUBAET
POCCHIACKOe MpaBo (6e3 yyeTa NOJOXEHNH MEXAYHAPOIHBIX coralednii Poccun) 3a
HapYIICHUE CTO HOPM 06 OTKPHITHM (U3HUECKHM JIMLIOM, SIBIAIOLUMMCHA PE3NACHTOM
Poccun no cMuiciy BamoTHOrO 3aKOHORATENLCTBA TOCAEAHEH? (MPH 3TOM MCXOIS U3
TOro, YTO TAKOe JIMLO 3aperucTpupoBaHHbIM B Poccuu npeanpuHuMaresieM He sBas-
€TCA), CYETa B MHOCTPAaHHOM GaHKe WM/MTW O BHECEHMH B MOCJAEGAHMI BKJIala, 3a
BO3AEPXKAHHE OT 3AKPHITUS TAKOIrO CYETA W 3a BO3AEPXaHHE OT BO3BPATA 3THM JIHLIOM
HHOCTPAHHBIX BATIOTHBRIX NEHHOCTEH U3-32 TpaHULUN B Poccuio.
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B oCHOBY HAacToflleil CTaTbH KaK pa3 YaCTHYHO W JIEDIU pa3paboTku, ocyllecT-
BiIeHHble MEXAYHApOIHOI 1opummueckoit ¢pupmoit “MMIII & K°” B naHHOM Aee U
OKa3aBlIKe ee KIMEHTaM CYLLECTBEHHYIO MOMOILb.

1. Kak u3BecTHO, NMYHKT 2 cTaThy 5 3akoHa PP “O BanioTHOM peryMpoBaHUH U
BAJIIOTHOM KOHTpoOJie” nipefycMaTpuBaeT: “PesuieHTbl MOTYT UMETh cYeTa B HHOCTpaH-
Hoi BamioTe B 6aHKax 3a npefeaaMu Poccniickoii Penepatiny B Clly4asx ¥ Ha YCJIOBUSIX,
ycTanapmuBaeMbIx LleHTpasibHbiM 6aHkoM Poccuiickoit Penepauun”.

Ha ceropHsIUHMIi AeHb POCCUICKOE PeTYIMPOBaHUe MPeAyCcMaTPUBACT TOJIBKO ABa
cydasi, B KOTODBIX OTKPHITHE (DH3MYeCKUMH TUMLaMu-pe3uneHTamn Poccuu (manee
TaKKe UMEHYEMBIMK “pE3WIEHTb”) CYETOB B MHOCTPaHHbIX GaHKax Mpu3HaeTcs NO-
MYCTHMBIM.

Bo-nepBbix, LlentpanbHslii 6ank P ncxoaur u3 Toro, YTo cYeTa B HHOCTPaHHBIX
GaHKax MOIYT OTKPBIBATbCH DPE3UIEHTAMHM TONBKO Ha OCHOBAHWM BbIIABAaEMBIX MM
WHAMBUAYAIBHBIX paspelieHUH (MLEH3WH) M Ha YCNOBUSX, B 9TUX pa3pelICHMsIX
H3J0XKEHHBIX.

Bo-BTOPBIX, PE3UAEHTb! MOTYT OTKPBIBATh CYETA B MHOCTPaHHBIX 6aHKaX BO BpEMs
M Ha BpeMs TpeGbiBaHWs WX 3a rpaHuueii. Ilynxt 11 pasgena VIIT “OcHOBHbBIX
NIO/IOXEHWH O PeryIMpOBaHMM BaJIOTHBIX ONEPALIMI HA TEPPUTOPUU CCCP”3, yrBepx-
nennbx [Tucbmom Tocbanka CCCP or 24 mas 1991 r. Ne 352 (meficTBHe KOTOPBIX B
PocclM B YacTH, He NpPOTHBOpedallleil MOC/IEAYIOIMM HOPMATHBHBIM akTaM, GbUIO
noaTBepXaeHo Tenerpammoit LieHtpansroro 6anka Pocer ot 19 Mast 1993 1. Ne 83-93%),
YCTAHARIMBAET: “OmKpoimue cuemos u 6xkAad08 6 UHOCMPAHHOI éamome 3a zpanuuell,
XpaHenue Ha Hux 8aNOmHbIx cpedcme donycKaemcs Ha nepuod npebueanus pe3udenmos
30 epanuyeil, a 6 UHbX CAy4asx — 6 nopaoke, ycmanaeausaemom locydapcmeennsim
6anxom CCCP.

IMo oKOHYaHMHU CpOKa NMpe6GhIBaHUS 32 TPAHULEH Pe3HAEHT O6A3aH 3aKpLITh cyeTa
B MHOCTpaHHBIX 6aHKax M nepesectd ocraTku mo cyetaM B CCCP wiu BBe3TH C
co6IoAeHUEM TaAMOXEHHBIX MTPaBIJT Bce MOMy4YeHHbIE 3a TPaHHLIEH BAMIOTHbIE LIEHHOC-
™1 B CCCP".

Utak, “Ha nepuon npeGuiBaHNA 32 rpaHHLied BHU3UYeCKHE TMIA-PESHIEHThI MOTYT
OTKpLIBaTh B GaHKaxX-Hepe3uIeHTax cyeTa ¥ BKIalbl B HHOCTpaHHO#M BamoTe. B MHBIX
CJTyyasix OTKpHITHE CUETOB Y BKJIAJIOB 3a rpaHMIEN (PU3NYECKMMM JIMIIAMH — pe3nJIeH-
TaMH JoITycKaeTcs TObKO Mo suueH3ud banka Poccun™.

2. YcraHonneHue B “OCHOBHBIX MOMIOXEHUAX O peryJIMpOBAHAM BAMIOTHBIX Orfe-
panmii Ha Tepputopun CCCP” mis dusnueckux auu-pesuneHtos CCCP orpanndyenuit
Ha OTKpBITHE CYETOB B UHOCTPAHHEIX 6aHKaX M BHECEHHE B IOCJIEIHHE BKIIAJOB (Iatee
U5 ynobeTBa M iepBoe, U BTopoe OYIyT UMEHOBAThCA “omkpsimue cuema ”, €CJIN TONLKO
HHOE He 6YNEeT OroBOPEHO CHELUWAIBHO), a TAKXKE BO3JIOXKEHHE Ha HHX 00653aHHOCTH
3aKpbIBATh TAKHME CYETa [0 OKOHYAHUU CPOKa NMpeOGbIBaHMA 32 IPaHHLEH W NIepeBOIHTD
ocTaTKyd Ho HUM B PoccHio, paBHO Kak M YIIOMMHaHME O HEOOXORUMOCTH BBO3a B
Poccuio Bcex Nojy4eHHBIX 3a TPAHULIER BAJIIOTHBIX LEHHOCTE, IBNSUIUCH BbIpaXeHNEM
sattotHo# nonuTukd CCCP, HanpapleHHOH Ha aKKYMY/ISILMIO JAaHHbIX LEHHOCTEH B
ero nipefenax. Takasi MOIUTHKAa BO MHOroM 6blla TPOJOIDKEHa W POCCUHCKMM Tocy-
JApCTBOM. '

OnHako aHamTu3 JEHCTBYIOIIErO 3aKOHOAATENbCTBA MOKA3bIBaeT, YTo MoJobOHbIe
yCTpeMJICHHS He TIOOKPETUISIOTCS. HHKAKMMH CEPbE3HBIMU CIIELIUAIBHBIMM CaHKLIMSIMH
HJIK MEpaMM IIPUHYKIEHMSL.

3. Ho npexae 4yeMm HayaTb pacCMOTpeHME BOMpPOCa O CaHKLMAX, HEOOXOAMMO
OTBETHUTb Ha CJIeAYIOLUMIi BOITPOC: IIPUMEHHMMBI JTU POCCUIICKHE TIPaBiila B OTHOWEHUH
CYEeTOB M BKJIANOB (fajiee TakkKe Ui yAOOCTBA COBMECTHO MMeEHyeMBIX ‘“cyema’™)
PE3UIEHTOB B HHOCTPAHHBIX BaHKax M CpeCTB Ha HUX K pe3uIeHTaM, HaXOMALLMMCS
3a rpaHulei (MHBIMM CIOBAMH, UMEIOT JIM TaKHe POCCHHCKUE NMpaBia TO, YTO MOXHO
HasBaThb “IKCTeppUTOpHANbHOM cuioit”’)? Kasanoch 6bl, OTBET Ha 3TOT BOMpPOC
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OYEBMICH: [1a, KOHEYHO, OHU K HUM M MPHUMEHVMBI, U UMEIOT TAKYIO CHITY, BEdb XOTS
roCy1apCTBO YCTAHABIMBAET HOPMbI ITPEUMYILIECTBEHHO ISl PEryIMPOBAHUSA TIPABOOT-
HOUIEHU, IOKATN3OBAHHBIX B TPEJeNIax ero IPUCINKLINY, OHO TAKkoKe BIIpaBe TpUia-
BaTb CBOMM HOPMaM M SKCTEPPUTOPHAIBHYIO CUJTY, PEIYIUPYSI MMH CYLIECTBYIOIUE U
peIu3yeMble 3a IPaHMLIEH MTPABOOTHOUIEHNA, TeM GoJiee ¢ y4acTHEM CBOWX rpaXiaH.
Kpome Toro, MOXHO yKa3blBaTh M Ha TO, YTO IKCTEPPUTOPUATbHAS CHIA TaKMX
POCCHICKMX MpaBWI BBITEKAET U3 CAMOTO UX COLEPXAHMA.

3.1. TeM He Mexee, pacCMOTPUM [aHHBIIt BONIpoC 6oJiee Moapo6Ho. Jeno B ToM,
yto mpeambyna 3akoHa P® “O BalIOTHOM peryjiMpoBaHUM W BaTIOTHOM KOHTpoJE”
racuT: “Hacmosuuii 3axon onpedensiem npuryuns! 0Cyecmenerys 6atOMHbLX OnePauuli
@ Poccuiickoii Dedepauuu, noaHoMoMUS U PYHKYUU OP2AHOE 8ANOMHO20 Pe2YAUPOBAHUA U
6ANI0MHO20 KOHMPOAA, NPABA U 06A3AHHOCMU IOPUOUHECKUX U (DU3UMeCKUX AUY 8 omHoWe-
HUY aadeHus, nOAL308AHUA U PACROPANCEHUS GANOMHBIMU UEHHOCMAMU, OMEemcmeen-
HOCMb 30 HApYulerUe 6aNOmHO20 3aKoHO0amenscmea” (BuigeneHo Muolo. — M.A.). He
O3Ha4aloT JTM BbLIEJICHHbIE CJIOBa TO, YTO 3akoH PP “O BamoTHOM perynuposaHuu u
BATIOTHOM KOHTPOJIE” HOCHT HCKJIIOUUTENLHO TEPPUTOPHaIbHBII XapakTep? B momnb3y
TOTO, 4TO AENO OGCTOUT UMEHHO TaK, MOXET CBMIETENILCTBOBATL M Ha3BaHME CTaThy 6
9TOro 3aKoHa BKYTIE C COAEpXaHHeM, B YaCTHOCTH, e€e NYHKTOB | U 2: “Cmampsa 6.
Basiomnvie onepayuu pesudenmos ¢ Poccuiickoii Dedepayuu

1. Texywue sarromubie onepayuu ocyuecmensiomes pesudenmamu 6e3 ozpanusenui.

2. BamoTHele onepalyy, CBA3aHHBIE C ABYKEHHEM KAIWTala, OCYLIECTRISIOTCS
pe3nieHTaMu B TMOpsAKE, YyCTaHaBauBaeMOM LleHTpanbHbiM 6aHKOM PoccHiickoit
®Denepaumum. ...",

YNoMsaHyThI# NOPANOK COCTOMT nuGo B npuHsTMM LleHTpanbHbM Gavkom P®
HOPMaTHBHOTO aKTa, OMPEAENSIOLEro YCAOBUS OCYLIIECTBACHHSI BATIOTHBIX OTIepaLIiA,
CBSA3AHHBIX C ABMXEHHEM KaNUTaNa, U alpeCOBAHHOIO HEOIpeLesEHHOMY KPYTY JIHLL,
JM60 B BbaYe MHAMBUAYAILHOTO pa3pellleHUss HA COBEPIUEHME TAKOH BalIOTHOM
onepaunu. Ha HacTosuuit MOMEHT NPUMEHHTENBHO K OTKPHITHIO PE3HACHTAMMU CYETOB
B MHOCTpaHHbIX 6anKax LleHTpanbHbIi GaHk PXD npuaepXuBaeTcst TONLKO BTOpPOTO U3
OTMEYEHHBIX MOIXOMNOB. :

3.1.1. Ho ecu 3akon P “O BanioTHOM perynMpOBaHUM M BATIOTHOM KOHTpOae”
HOCHT MCKIIOYNTEIBHO TEPPUTOPHAILHBIN XapaKTep, TO TOTAA HEAb3SA HE MPHATH K
BLIBOLY O TOM, 4YTO OH MOXET NPUMEHATLCA TONBKO K MPABOOTHOILEHHSM, CYLLECTBY-
IOIUKMM U peanu3yeMbiM B PoccHM, M He MOXET IPUMEHATHCA K NPABOOTHOILEHHSIM,
CYLIECTBYIOLUNM M pEAN3yeMbIM BHe POCCHM, B TOM YHCIIE C YYaCTHEM PE3NAEHTOB.

B oTHOLEH!N HOPMATUBHBIX PEANNUCAHHIA C TEPPUTOPHATLHBIM 3¢ dexTOoM BIIOJI-
HE NPHUMCHUMBI CNENYIOLINE YTBEPXKICHHUS: “.. 3AKOHOOameabemeo Kaxcdod cmpanwl,
YCmanaeaugarouee 6 Kel my Unu UKYI0 CUCIMeMy UMYIeCMEeHH020 npasa, delicmeyem Autis
8 npedenax meppumopUaIbHuX ePaHUY SMOL CIMPAHY, HO 6 npedenax >mou meppumopuu
PacnpocmMpanaemcs Ha UMyecmeeHHbie NPABOOMHOWEHUS, HE3ABUCUMO OM 2PANAaRCMEA
cybsexmos amux npasoomuowenuli. Hosmomy, UMYlUeCmeeHHO-NpaeosoL cmpoli, ycma-
Hoenennbil dexpemamu Pocculickou... enacmu, pezyaupyem auub uMywecmeesnbie omHo-
wenus na meppumopuu PCOCP. Hmywecmeentsie sce npasoomuowenus, o6sexmsi Koux
Haxo0ames ene meppumopuu PCOCP u ¢ Hewo He cessanwvi, eHe npedenoe PCPCP no
POCCULICKUM 3AKORAM 06CYHCOambCa He MO2YM U NOOMUHSIOMCS Oelicmeuio MecmHoz0
3akoHodamenbcmea, He3aguUCUMO om zpaxcdancmea cybsexmos smux npasoomuowerui,
Xomsa 6w nocaednue 6biau u poccutickumu 2paxcoanamu

KoHEYHBIM BBIBOZOM M3 CKa32HHOTO MOXET SBIATbCS TO, YTO NOCNAENHHE NPABO-
OTHOLUEHHA BOOGLLE HHKAK POCCHICKIM ITPABOM HE PEryIUPYIOTCA U, COOTBETCTBEHHO,
PE3UICHTDI, OTKPhbIBast CYETA 33 FPaHULEN He COOOPa3HO YKa3bIBaeMOili B poccHitckoM
PETYIMPOBAHUM NPOLIENYPE, BO3AEPXKUBAACH OT MX 3aKPLITHA, OT MEpPeBONa OCTATKOB
1o HuM B Poccuio unu He ocyiecTansis BBo3 B Poccuio Beex MOJIYYEHHBIX 32 TpaHULIeH
BIIOTHBIX LIEHHOCTEN, Ha CaMOM JIEJle POCCHIICKOE PEryaMpoOBaHHe He HapYLIaloT: KaK
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MOXKET JIKLIO HAPYUIHUTh TO, YTO HA HETO HE PACTIPOCTPAHAETCA BBUIY OTPaHHYEHHOCTH
cdeprl cBoero neicTBus?

3.2. OnHaKo COTIaCHUTLCSA € MONOGHBIM TONKOBAHVEM IPUMEHMUTENBHO K OTKPBITHIO
M 3aKPHITHIO CYETa 32 IPaHULIeil He cOOOPa3HO YKa3biBaeMOM B POCCUNCKOM pETyJIH-
pOBaHMH Mpoueaype Bpsid N1 MoxHo. Tax, BelIeneHHbIE BHIIle B peambyne 3akoHa
P® “O BamoTHOM PperyiMpoBaHHM M BaJIOTHOM KOHTpOJE” CJIOBA OTHOCATCS K
OCYILECTBIEHHIO BAMIOTHBIX onepaumit. Mexny TeM, OTKpLITHE cueTa He sIBjseTcs
BAJTIOTHOM oTlepalMeif, MOCKONBKY He NMOANafacT NOA ONpeleleHHe MyHKTa 7 craTthy 1
yKa3aHHOTO 3aKoHa: “Basiomusie onepayuu™:

a) onepayuu, CEA3QHHBIE C NepexodoM Npaga coO6CMEeRHOCMU U UHWIX npas Ha
eaniomHusie YUeHHOCMU, 8 MOM HUCAe ONepayuu, CéA3aHHbIe C UCNOAb308AHUEM 6 Katecmee
cpedcmea naamexca UHOCMPARHOU 6aAloMbl U NAGMENCHbIX OOKYMEHMO8 6 UHOCMPAHHOU
sanome;

6) 6603 u nepecsiaka 6 Poccutickyro Dedepayuro, a maxsice 8bi603 U nepecbinka u3
Poccuiickoii Dedepayuu easiomubix uenHocmel,

8) ocywecmenerue MexcOyHapoOHbX OeHexncHbix nepe6odos;

2) pacuemut mexcdy pezudenmamu u Hepezudenmamu 8 eamome Poccuticxoti Pedepa-
yuu.
8. Onepayuu c unocmpanHol 8ariomoll U YyeRHbiMU GyMa2amu 8 UHOCMPAHHOU éanrome
nodpasdensiomcs Ha Mexyuiue eaniomHubie ONEPAyUY U 6aNOMHble ONepauul, C6a3anMbie ¢
osuxceruem Kanumaaa”. O4eBUIHO, YTO HH IO ONUH M3 TAKUX CIIyYaeB OTKPbITUE CYETa
B MUHOCTpaHHOM OaHKe He MOAINAaNaeT: B YaCTHOCTH, OHO He 00513aTeTbHO HOMXKHO OLITh
CBSI3aHO C INEpexoJoM TpaBa COOCTBEHHOCTH M MHBIX MpaB Ha BIIOTHBIE LEHHOCTH
(YYUTBIBAS, YTO OTKPLITHE CyeTa He 003aTeNbHO AOMXKHO BbITh CBA3aHO C BHECEHHEM
Ha Hero JeHEeXHbIX CPeACTB. TeM He MeHee, B Cllyyae ¢ BHECEHHMEM BKJIaia CUTYyaLus
SIBNISIETCSI HECKOJIBKO MHOM — TIpH HEM MPaBo COGCTBEHHOCTH Ha AeHEXHbIE CPEACTBA
nepexouT K 6aHKy). IMeHHO MO3TOMY HOpMHB 00 OCYLIECTBIEHHHM pe3UIeHTaMH
BAJIIOTHBIX ONEpalMii U HOpMa B OTHOILIEHHH 0bnafaHus cyeTaMy (He CBI3aHHBIMH C
BHECEHMEM BKJIala) B UHOCTPAHHBIX OaHKaX CONepXKaTcs B pauIMYHBIX CTaThAX 3aKoHa
P® “O BamoOTHOM pEryTMpOBaHHWU M BAaJIOTHOM KOHTpOJie”: MepBhle, B YaCTHOCTH, B
cTaThe 6, a Bropast — B crathe 5. CKa3aHHOe TaxKe 03HAYaeT, 4TO TipeaMOyJia JaHHOTO
3akoHa, N0 MeHbIIEH Mepe, HENOMHA B OTHOILEHMH YKa3aHUS Ha MPENMET pPeryJupo-
BaHMS: B CaMOM [ejie, OTKPBITHE cyeTa (He CBA3AHHOTO C BHECEHMEM BKJIafa) Kak
TaKOBOE BOBCE He 0043aTeNIbHO 3aTparuBaeT yNOMUHAaeMble B Takoii nipeaMbynie “npasa
U 0633aHHOCMU 0PUOUHECKUX U (DUBUMECKUX AUY 8 OMHOUleHUL 61a0eHUs, NOAB30BAHUS U
DPACROPANCEHUR BANOMHBIMU YeHHOCMAMU ”, HE TOBOPSA YK€ O IPYTMX YKa3aHHBIX B 9TOU
npeamOyse npeaMerax perynuposaHus. OqHaKo Nogo6HbIH HENOCTATOK TAKOM MpeaM-
Oynbl HUKAaK He MOXET MOBJIUATH Ha AECTBME HOPM, colepxaiuxcs B 3akone PO “O
BAIOTHOM DErYIUPOBAHUM U BaNIOTHOM KOHTpOJe”.

3.3. CoOTBETCTBEHHO, HE CIIEAYET YTBEPXKIATh, YTO POCCUIMCKME HOPMBI 06 OTKPHI-
THH Y 3aKPHITHHM CYETOB PE3UICHTOB B MHOCTPAHHBIX HaHKAX UMEIOT UCKIIOUUTENIBHO
TEPPUTOPUAIBHYIO CHY (IPU 5TOM OT OTMEYEHHOro BHIlIE HIDAHCA B OTHOLIEHWH
repexoza npapa COBCTBEHHOCTH Ha eHEXHble CPEACTBA B Cydae ¢ BHECEHHMEM BKIajla
M BBITEKAIOLIETO M3 3TOTO BbIBOJA O HATWYMK B TAKOM CJTyyae BANIOTHOM orlepaLiMH
caenyeT i 60JIpILEH CTPOroCTH aHaNu3a oTRIeubcs). HanpoTus, U3 conepxanust sTux
HOPM BBITEKAE€T IKCTEPPUTOPHUANbHBIH HUX XapaKTep, BBUAY YEro OHU O6sI3aTENbHBI K
COOMIONEHUIO PE3UAECHTAMU IaXe U IPU HaXOXIEHHH MNOCIENIHMX 3a TpaHMLel.

BMmecTe ¢ TeM, Henb3s He MpU3HaTh, YTO TaKMe HOPMBI MOTIIM 6B ObITb Gonee
YETKUMM M Pa3BEPHYTHIMH, YUMTBLIBAs ACTEKT TEPPUTOPHANBHOCTH M DKCTEPPUTOPH-
ILHOCTH feiicTBUS 3aKoHa.

3.4. OnHako HeMb3sd HE OTMETUTh, YTO cormacHo 3akoHy P® “O panoTHOM
PEryIMpoBaHHM U BATIOTHOM KOHTPOJE” MEPEBOI OCTATKOB 110 MHOCTPAHHEIM CYETaM
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B PoccHio M BBO3 B Hee X€ BCeX NMOJYyYeHHBIX 32 IPaHHMLIEN BaTIOTHBIX LIEHHOCTEH
GynyT ABIATHCS BAIIOTHBIMHM OTIEPALIKAMH.

Mexay Tem, Ha OCHOBAaHMHM YKa3aHHBIX Bblle B myHKTax 3.1 u 3.1.1 HioaHcoB
CJIeyeT MpPHATH K BLHIBOAY O TOM, 4TO 3akoH P® “O BalloTHOM peryJMpoBaHHM M
BaJIIOTHOM KOHTpOJIe” 061a0aeT TeppUTOPHATBLHON CHIOH B TOH CBOEH 4acTH, KOTOpast
perlaMEHTUPYET OCYLIECTBIIEHHE BAIIOTHBIX onepaumii. B TOM, 4To 3T0 JeHCTBUTENLHO
Tak, Mo3BoNgeT YOEIUTLCS HINaraeMblii HIDKE TIPUMED.

3.4.1. Bhiure yXe maBanoCh OINpenesicHHE TMOHATUA ‘“sasiomubie onepayuu’ W
YKa3bIBaIOCh, YTO OHU MOAPA3NENAIOTCS HA TEKYLUME BATIOTHERIE ON€paLlii U BaIIOTHbIE
onepalry, cBsI3aHHBIE ¢ IBHXeHHeM Kanutana. [TyHkTer 9 1 10 cratbu 1 3akoHa PD
“QO BaJIOTHOM pEryJlMpOBaHHUM W BATIOTHOM KOHTpOJe” B €ro HelHe AeHCTRyoLei
pelakuuu npenycMaTpuBalot: “9. Texywjue eaniomibie onepayuu:

a) nepesodsi 6 Poccuiickyo Pedepayuro u u3 Poccuiickoii Pedepayuu unocmpantoi
saniomsl OA3 OCYUWECmeneHUs paciemog 6e3 OmcpoHKy NAGMENCa NO SKCHOPMY U UMNOpmy
moeapos (pabom, ycayz, pe3yabmamos UHMeAIeKmYaAbHOl 0eSmenbHocmi), @ maKkxce 0as
OCYeCMBAeHUR PACHEMO8, CEAZARRBIX C KPeOumoBaHuem SKCHOPMHO-UMNOPNIHbIX Onepa-
uull Ha cpok He bosee 90 Onell;

6) noayverue u npedocmaenenue PURAHCOBbIX Kpedumos Ha cpox He boree 180 Oueii;

8) nepesodss ¢ Poccuiickyro Dedepayuio u u3z Poccutickoid Pedepayuu npoyermos,
O0usudeH008 u unvix 00x0008 RO BKAAOAM, UHBECMUKUAM, KPEOUMAM U NPOHUM ONEPAUUIM,
COA3AHHBIM C OBUMCEHUEM Kanumana,

2) nepesodvi Hemopzeoeozo xapaxmepa ¢ Poccuiickyio Pedepayuro u u3 Poccuiickoi
Dedepayuu, sxa0Has Nepegoosl CYMM 3apaboOmHOL NAAMbI, REHCUU, aruMenmos, Hacied-
cmea, a maxxce Opyzue ananouMHsie ONepayul.

10. “Banromuble onepayuu, ce33anHble ¢ dsudcernuem Kanumana”:

a) npAMbie UHBECMULUU, MO eCMb GAONCEHUS 8 YCMAGHbIE Kanuman npednpusmus ¢
Uenvio u3enedenus 00x00a U NOAYHEHUs NPaé HaA YHacmue 8 YnpasieHul npeonpusmuem,

6) nopmgenvhsie UHGecmuyUU, Mo ecmb npuobpemenue UeHHbIX OymMae;

8) nepegodvi 6 onaamy nNpaAea COOCMEEHHOCMU HA 30AHUSA, COOPYHCEHUA U UHOe
UMYL{ECmB0, BKAIOHAA 3eMAI0 U ee Hedpa, OMHKOCUMOE N0 3AKOHO0AMeAsCmay CmpaHsl e2o
MECIMOHAXONCOCHUS K HEOBUNCUMOMY UMYUECMBY, G MAKICE UHBIX NPAE HA HEOBUNCUMOCTb;

2) npedocmaenerue u noayvexue omcpouxu naamexca Ha cpok bonsee 90 dweli no
SKCHOPMY U UMROPMY moeapoe (pabom, ycaye, pe3yaomantog UHmentekmyaavrol desmens-
Hocmu);

0) npedocmasaerue u nosyeHue UHAHCOBLIX Kpedumoe Ha cpox bosee 180 duell;

e) gce uHble BaMOMHWE ONEPauuU, He ABARIOUUECH MEKYWUMU 8ANOMHBIMU
onepayuamu”.

IMoripobyeM Tenepbs OTBETHTb Ha CNEAYIOLMH BOTIPOC: ABASETCH JIM OCYLUECTRASAE-
MBIif 32 TpaHULEH B MONB3Y HePe3UACHTa HAIMYHBIN WIHM Ge3HaNUYHBIA niaTex
pe3uIeHTa B OMJIAaTy MPOXMBAHUA B FTOCTHHMLUE BATIOTHOI onepauued? OTBET MOXET
ObITb TOJILKO YTBEPOUTENbHBIN: OCTATONHO B3MITHYTh Ha YX€ NPUBOAUBILIMIACS MYHKT
7 cratbu 1 3akoHa PO “O BalOTHOM pEryIMpPOBaHWH W BalIOTHOM KoHTpone”. Ho
BCTaeT €l OIWH BOMPOC: SBASETCA W JaHHAsA OMepalMs TeKylleid WIH CBA3aHHOMR
ABrxenneM kanutana? Ucxomst us dopMynnpopok 3akoHa P® “O pamoTHOM perynam-
POBaHHH M BATIOTHOM KOHTpOJie” GE30THOCHTENBHO K acIeKTy TEPPUTOPHAIBHOCTH U
9KCTEPPUTOPHAIBHOCTH OTBET MOXeT ObiTh B HOJNB3Y TONBKO BTOPOrO BapHaHTa: B
CaMOM fiefie, Mbl UMeeM 6O NepeBOn “6 onaamy... unbix npae Ha redsuxcumocms” (B
ciydae ¢ 6€3HaNUYHBIM TUTATEXOM), JIHGO0, B CAY4ae C IUIATEXOM HATHYHBIMH, MHYIO
BaJIIOTHYIO OMNeEpaluio, He SBIAIOLUYIOCH TeKyled BallOTHOW omnepauueil (CoryiacHo
NOANYHKTY €) myHKTa 10 crateu | 3akoHa PD “O BamoTHOM peryiupoBaHHM W
BaTIOTHOM KOHTPOJE” M MCXOHS M3 HMCYepPNHIBAIOILETO NEPEYHs TeKYLUUX BaTIOTHBIX
ornepauuif B myHKTe 9 3TOM Xe CTaThH).

Ho ecau Tako# riatex paccMaTpHBaTh Kak OMEPALHIO, CBA3AHHYIO C JBHXEHHEM
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KaluTaia, TO COMIACHO YX€ LIMTMPOBABLIEMYCS TYHKTY 2 CTaThbH 6 3akona PO “O
BATIOTHOM PEryJIHMPOBAHMH M BATIOTHOM KOHTpOJE” IUIsl €e OCYLIECTRICHHUA TpebyeTcs
paspenrerue LleHTpansHoro 6anka P®. [Toyemy ke HHUKTO M3 POCCHICKUX IpaxXIaH,
IIpUE3XAIOLUMX 38 TPAHHULY B TYPUCTHYECKHE TTOE3NKM 1 OIUIaYMBAIOIINX NIPOXHBAHHE
B FOCTHHMIIE (TO €CTh 1paBa Ha HeJBHXXHUMOCTD), TaKOe pa3pellecHue Y [enTpanpHOro
Ganka PO He 3anpallUBaeT U 110YeMy ITOCTEIHHUI He TpeByeT ero Y Hero 3arpalluBaTh?
Ou4eBHMIHO, YTO OENO 3ech He B TOM, YTO 3T0 GECCMBICICHHO WIN TEXHUYECKH HE
pearu3yeMo, a B IPYroM: 3arpalliMBaTh TAKUE Pa3PENIcHUs HE SBJACTCA HEOOXOAMMBIM.
A He SIBISIETCS 9TO HEOBXONMMBIM TONBKO MOTOMY, YTO MMpaBwia 3aKoHa P® “O
BAJIOTHOM PETYIMPOBAHMH W BAIIOTHOM KOHTpOJIE” O COBCPLICHUH BATIOTHBIX ONEpa-
{Mii COIMlaCHO ero mnpeamByle M Ha3BaHMIO €ro CTaTbi 6 HOCAT MCKIIOYUTENHHO
TEPPUTOPHATBHBII XapakTep M HE PACIpPOCTPaHSIOTCS Ha TUIATEXM PE3MACHTOB 32
rpanuuieit. By MHaye, cymecTpoBana 651 HEOOXOLMMOCTE MOMYMEHHS paspeleHHA
[entpansHoro 6aHka PP Ha ocyumecTBiIeHHe MOJOGHBIX TLTaTEeXEeN.

KOHEUHO Xe, TIOHSATHE “UHble Npasa Ha HedsUMCUMOCMb ” MOXHO GbLTO 6l MCTON-
KOBaTb KaK 0603HaYaIolIMe TOIBKO Te TIPaBa, KOTOPbIE MOUIEXKAT 0C060i perucTpalivu.
Onnako npeacrasigercs, yto 3akoH P@ “O BaTOTHOM PETYIUPOBAHHMH M BIOTHOM
KOHTpOJE” OCHOBaHHil JUIst 3TOTO He AaeT. Bonee TOro, B 3aABICHUU npecc-cayx0obl
Banka Poccuw ot 25 okrabps 1994 1.9 (koTopoe 6yIeT IPUBEAEHO HIDKE) TIOM NIPaBaMy
Ha HeJBIDKHMOCTb IOHMMAIOTCS1, B TOM YHC/IE, W TIpaBa nojib3oBaHu €io. Kpome Toro,
B TAKOM CJIyyae BCTAeT BOMPOC: CENYET JIH K MOLIEXALUM PErMCTPaUUH OTHOCHTD Te
TIpaBa Ha HEIBWXHMOCTb, KOTODble PETUCTPHPYIOTCS COTIACHO POCCHICKOMY TIpaBy,
JUIM Xe K HMM CJIeAYeT OTHOCHTh TOJNbKO Te, KOTOPbIE PETMCTPUPYIOTCS COLIacHO lex
loci situm HexBywxuMocTH? BO3MOXHOCTb UCTIONB30BAHUA IEPBOTO BapHAHTa GoJiee YeM
COMHMTeNIbHA. MCToNb30BaHMe BTOPOTO Xe 03Havao Gbl, YTO LT PE3UNEHTa NPHOL-
pETEHME TIpaB Ha HeIBIXUMOCTb B OTHOM TOCYAApCTBE SIBIIETCS NOMYCTUMBIM BCEria
(ecin B HeM He TPETYCMOTPEHA PErMCTPALIMA TAaKWX NpaB), a B APYTOM IOCYHapCTBE
Ge3 paspeluenust LientpanpHoro 6anka PO — HEBO3MOXHBEIM (ecnu B 9TOM rocynap-
CTBe PErMCTpALIMsl TAKMX NPaB MpedyCMOTpEHa).

3.4.1.1. Bonee Toro, B Monp3y BbIBOAA O TOM, uTo 3akoH P® “O BamoTHOM
PEryITUpOBaHMM M BAIIOTHOM KOHTpOJe” 0o6nalaeT TeppHTOPHAILHOH CHIOH B TOH
CBOE YACTH, KOTOPasl per/IaMEHTHPYET OCYILECTBIEHHE BAIIOTHBIX ONEpaLiMi, CBULe-
TEJbLCTBYET M CIEAYIOUIEE: U3 TONKOBAHMS IYHKTOB 9 U 10 crateu | 3akoHa PO “O
BAIIOTHOM PETyJMPOBAHUHU W BaJIIOTHOM KOHTpOJIE” B COOTHOLUEHHH C TYHKTOM 7 aToM
e CTATbU BBITEKAET, YTO JI00BIE [UIATEXH, OCYILECTBISEMBIE PE3HAEHTOM 3a rpaHULEeH
HATMYHBIMH, TIOANALAIOT IO ONPENETEHUE “GariomHbie onepauul, cea3anHbie ¢ 0suxce-
Huem Kanumana”, TOCKOJbKY K TEKYLIMM BaJIOTHBIM OIlepalMsM OTHECTH HX HEBO3-
MOXHO. TeM He MeHee, BIIONHE OYeBHIHO, YTO paspeluenue LleHTpanbHoro 6aHka PO
Ha 3TM IUTATEXH MOJTYYaTh HE HYXHo: NpaBuia 3axona P® “O BanloTHOM perynupo-
BaHHM M BATIOTHOM KOHTpOJIE” O COBEPUIEHUH BATIOTHBIX ONEPALMA HOCAT UCKITIOUH-
TEJILHO TEPPUTOPHANILHBIN XapakKTep H Ha TaKue IUIaTeXW He PaclpoCTPaHsoTCs.

C JIorH4ecKOil TOYKM 3PEHMs OeN0 OGCTOMT HMEHHO TakK: aBTOpY, M0 MeHbIUEH
Mepe, He M3BECTHbI HOPMaTHBHbIe aKThl llenTpansHoro 6aHka P®, B KxoTopbX moc-
JIeOHMIt paspelat 6bl Pe3UIEHTaM OCYLIECTBNATh HATMYHELIE [UIATEXH 33 rpaHULEH.

3.4.2. B CBSI3M CO CKa3aHHBLIM MOXHO YNOMSAHYTH €llle O YeTblpeX JI0OOMBITHBIX
MOMEHTAxX B POCCHMHCKOM Bal}OTHOM DETYJIHPOBAHHH.

3.4.2.1. Bo-nepsrIx, HENb3d He OTMETHTS, YTo LieHTpanbHblil 6aHK PP BeIcTYnaeT
IIPOTHB BO3MOXHOCTH TOAKOBaHHUs COOTBETCTBYIOIIMX HOPM 3akoHa PO “O panioTHOM
PETyJMPOBAHUHA U BATIOTHOM KOHTpOJE” KaK HOCALUUX UCKIIOYUTENbHO TEPPUTOPH-
anbHbli Xapaktep. Hanpumep, “ITonoxesne o6 W3MEHEHUH NOPAAKA [IPOBELCHHA B
Poccuitckoit denepalii HEKOTOPHIX BUAOB BaTIOTHBIX onepaunit”!®, yrepxnennoe
IMpuxaszom Llentpanshoro GaHka P® ot 24 ampens 1996 r. Ne 02-94, nonmyckaet
CBOGOIHOE OCYILECTBIEHHME PANA BAIOTHBIX OllepaLlkii, KOTOpble paHee ObLIH BO3MOX-
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HEI TONBKO 10 paspewteruio LlentpanbHoro 6anka P®, u nyHkT 2 naHHoro IMonoxenus
npenycMatpusaeT: ‘2. Pusuueckue auya — pesudenmot Poccuiickoi Pedepayuu mozym
npuobpemams 3a UHOCMPARHYIO 8alOMy Mcuabie 0OMa U KEApmupel, Haxodsujuecs.3a
npedeaamu Poccutickoii Dedepayuu u A6A810UUEC MAKOBLIMU 6 COOMBEMCMEUY C 3aK0-
HOOamMenAbCmeoM Ux Mecma HaxoncOeHUs, a maKice UHsie Npaéa HA YKA3AHKOE UMYUECME0
nymem:

2.1. nepesoda cpedcme, HaXOOAWUXCA HA 8ANIOMHBIX CHEMAX SMUX AUL 8 YNOAHOMO-
uennvix 6ankax Poccuiickoii Pedepayuu;

2.2. onnamst YKA3aHHO20 UMYulecmea 3a cyem cpeocms, HAX00AWUXC HA cuemax
pusuHecKux AUy, OmKpLIMbIX 3Mumu Auyamu 6 yemanosesennom banxom Poccuu nopadxe
6 banKax-Hepezudenmax; ,

2.3. onaamst yKazanHo20 UMywjecmea 3a cvem cpedcmeé 8 WHOCMPAHHOU easiome,
ebigesennvix uz Poccutickoii Pedepayuu 6 nopadke, ycmanoeAeHHOM 3aKOHOOAMENLCMBOM
Poccuiickoii Pedepayuu”. OMHAKO NpPU 3TOM COMIaCHO NyHKTY 2 camoro [Ipukasa
LentpansHoro 6aHka PP or 24 anpens 1996 r. Ne 02-94 npounTHpOBaHHBIA YIYHKT 2
TMonoxeHus OyneT BBefieH B REHUCTBHE “no creyuansHomy peuenuro Cosema Oupekmopos
FBanka Poccuu”.

HupiMu cnoBamu, LleHTpanbhbiit 6ank PP cuuraer, uto (pH3MYecKHe aulia —
pesnnenTsl Poccu He MoryT 6e3 ero paspellieHMsl NMpHOOpeTaTh 3a MHOCTPaHHYIO
BaJIIOTY NpaBo COOCTBEHHOCTH WJIM WHble MpaBa Ha XWIble JOMa M KBapTHUpHI 3a
pyb6exoM nyTeM IuiaTexa HaATMYHBIMU 3a TpaHMLIEH.

INpencrapnsercs, yto nonobHast nosuiuma UentpansHoro 6aHka PO nporuBopeyuT
dopmynuposkam 3akona PO “O BanloTHOM peryiMpoBaHUHU W BATIOTHOM KOHTpoJe”,
u LlentpanbHbiii 6aHK P® Bbillien 3a npefenbl CBOMX MOJHOMOYUH, NMPHAAB MOMOXE-
HUSIM JaHHOTO 3aKOHA 3KCTEPPUTOPHANBHYIO CHily. B caMOM esie, COMIacHO MyHKTY
2 cratbu 35 KoHctutyuun Poccun “Kaowcowii enpase umems umyuwecmeo 6 cobcmeen-
HOCMU, 61a0enb, NOAB30BAMBCA U PACNOPANCAMBCA UM KAK eOUHOAUYHO, MAK U COGMECMHO
¢ Opyeumu auyamu’ (TO €CTb B JAHHOM CJiydae BIIPABE PACIOPSDKATHCA CBOMMM
BaJIIOTHBIMU CDEACTBAMM TaK, KakK eMy 3abnaropaccyaurcs), a COMIaCHO MYyHKTY 3
cratbi 55 KoHctutyunu Poccun “Ilpasa u ceobodsi uenoeexa u epaxcoanuna mozym
bbimb oepanuMens He0epanbHsimM 3aKOHOM MOABKO 6 MO Mepe, 8 KaKol 3mo Heobxo0umo
8 Uenax 3auiumsl OCHO8 KOHCMUMYYUOHHO20 CMPOA, HPAGCMBEHHOCMU, 300p06bs, NPAE U
3aKOHHbIX UHMeEPeco8 Opyeux Auy, obecneverus 06opoHsl cmpansl i 6eonackocmu 2ocy-
dapcmea”. Mexcdy mem, ¢ 3axone PP “O 6antomHom pezyauposaruu U 8aMOMHOM
KoHmpone ™ HMYTO He TMPEMNATCTBYET TOMY, YTOOB (hH3HYECKOE JIMLO NPHOGPENo nmpasa
Ha XWble I0Ma U KBapTHUPLI 332 pyOexXoM MyTeM IUIaTeXa HATMYHBIMM 3a IPaHHULEN.

IMonobxas nosuuns HenrpanbHoro 6aHka PO siBnseTcs M BHyTpeHHE NPOTHBOpE-
YMBOW: II0YEMY 3alpelaeTCs MPHoOpETaTh 32 MHOCTPAHHYIO BAJIOTY NPABO COOGCTBEH-
HOCTHM MIIM MHblE TpaBa Ha XWIbE JOMa W KBapTHpbl 3a pyGexoM MNyTeM IulaTexa
HaJIMYHBIMH 33 IPaHULIEN U ONHOBPEMEHHO paspellaeTcsl MPUOBPETaTh 32 MHOCTPaH-
HYIO BAJIOTY TPaBO MOTB30BAHMs rocTHHULEH? A Kak ObITh B TOM Cjyyae, €Cliu
POCCUICKHI TYpUCT MOXENAeT B TEYEHHWE HECKOJBKMX MECAUEB WIM JIET CBOEro
npeGLIBaHUA 32 IPaHULIEl XWTb He B TOCTHHMLE, a apeHaoBaTh JoM? EMy crnemyeT
obpawarscs 3a paspelueHreM B LleHTpanbHbi 6ank PO? KpoMe Toro, Kak ycTaHOBHTD
KpPUTEPHH, YKa3biBAIOILMI Ha HeoOXoAUMOCTb obpalueHus B lleHTpanbHblil 6aHK PO
3a TaKUM paspelueHuem?

3.4.2.2. Bo-BTOpPHIX, M3 CKa3aHHOTO BbITEKAET TO, YTO (PUINYECKHE THLA-PEIUTEH-
Tl Poccun MOTyT, HaxoaAch 3a rpaHuLel, 6e3 KaKux-A1u60 HapyleHHt pOCCHIICKOro
3aKOHOZATE/LCTBA OCYLUECTBIISATE NMPSMBIE U OPTENbHBIE HHBECTHLIMH 33 CYET UMEIO-
WENCA Yy HUX HANU4YHOA HWHOCTPAHHOH BamlOTH. OYEBMIHO, HACKOJBKO WIMPOKHE
TEPCTIEKTHBR! OTKDBIBAIOTCS B 3TOM cjiydae JIIOGUTeNsIM HalOroBoro freaty shopping,
BCEra COMpPSIKEHHOrO ¢ BHIBO3OM KanMTaja U3 Poccun.

Brpouem, LlentpanbHeiil 6auk PO onaTs-TaKH NpuoepKUBAeTCss B NaHHOM BO-
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npoce HECKOJIBKO MHOTO MHeHus. Tak, B 3asBIeHHH Tpecc-cayx0sl Baﬂlca Poccun ot
25 okTs6ps 1994 r. rosopurcs: “B nociednee epema e cpedcmeax Maccogoli uRgopmauuy
NOABUAUCH MHOZOHUCACHHBIE PEKAAMHBIE 0BBAGAEHUR, NPU3LIBAIOUUE POCCULICKUX zpascian
u npednpusmus npuobpemams 30aHUA, COOPYHCEHUR, 3EMM0 U UHYIO HAax00[WYI0CA Ha
Meppumoplu UHOCMPAHKbIX 20CYOAPCME HEOBUNCUMOCIMb UAU NPABA KA YKASAHKYIO Hedeu-
HCUMOCHb (GKAIOHAS NPAEA NOAL308AHUA U PACHOPANCEHUA HEOBUNCUMOCHIBIO HA CPOKU,
npoucmexarouue u3 002080pog 0 Kynae-npodasice mak Ha3bl6aembix “maiim-weap”),
pe2uCmpuposams KOMNAHUU 6 CMPAHAX C Ab2OMHbIM HaN0200604CeHUEM, 8 MOM HUCAE 8
maK Ha3bEaeMbIX “ODPUIOPHbIX 30HAX ", NOKYNamb aKyuu u Oeaamb 63HOCHL 8 YCMAGHbiE
Kanumansi WHOCMPAaHHbIX npednpusmuil, omxpueams ciema 6 GaHKax 3a npedesamu
Poccuiickoii Dedepayuu. PexsamoOameny 6 MAKUx cAy4asx, Kak npaguno, yeepawom 6
3aKoHHOCTU N0doBRbIX deticmauil u obewalom Gbicmpoe npasogoe oghopmaeHue onepayuu
npu ee noaHol KoHgudenyuarshocmu.

- Ilenmpanonwiii 6anx Poccutickol ®edepayuu (Banx Poccuu) cuumaem neobxo0umbim
ewje pas obpamump GHUMAHUE Npeonpusmui u zpaxcdan, paccmMampuearouux 603MoNc-
HOCMb Cco8epuleHUs YKa3anHbix Oeticmeuii, Ha mpe6oeanus 3akonodamenvcmea Poccuiickoil
Dedepayuu 6 smoil cpepe. Tax, 6 coomeemcmsuis ¢ HyHKMoM 10 cmamou 1 u nynkmom 2
cmambu 6 3axona Poccuiickoii Pedepayuu “O 8an1iomnom pezyauposanuu U 6as0mHom
Konmpone” yKasanHbie ONepayul OMHOCAMCA K ONepauusM, CEA3AHHbIM C osuxiceHuem
Kanumana, u GONHCHbB! OCYULECMENIMbCA 6 NOPAOKE, YCMAHABAUBAEMOM banxom Poccuu.

B yensx ozparuveHus @vi603a KARUMAAA U3 CMpakbl Banxom Poccuu ycmanoenen
AUUEH3UOHHBIE NOPAJOK Ha cosepuienue yKasanKvix onepayul. Taxoi e nopadok onpe-
Jenen Banxom Poccuu na ocHoeawuu nywkma 2 cmamosu 5 YKa3aHnoz0 3aKona u 042
omKpuimus ciemos 6 6anxax 3a npedesamu Poccutickoi Dedepayuu poccuvickumu npeo-
NPUAMUAMU, OP2AHUSAUUAMU, YHPEHCOCHUAMU U 2PANOAHAMU (nocaedHumu, 3a ucKaoHe-
HUEM OMKPHIMUSA CHEMO8 HA 6pemMA npebbiéanus 3a epanuyell).

Taxum 06pasom, 6ce BblUEYKA3AHHbBIE ONEPALUL SGASIOMCA 3AKOHHbIMU MOAbKO Npu
HaAUMUU Y POCCULICK020 NpednpuAmus, yupexcoenus, OpeaHu3auyuu um 2pa#COaHUHA
coomsemcmeayiouezo paspeutenus (auyensuu) banka Poccuu. Ilpu cosepuienuu poccuiicku-
MU NpeonpusimusimMu, Op2anu3ayuaMu u epancianamu YrasanHbix c0enox unu oetcmeuil be3
auyensuy Banxa Poccuu, m.e. ¢ hapyuienuem deticmeyroue2o 3aK0HO0amMenbcmea, maxue
clenku Gydym @ YCMaHOGAEHHOM NOPAOKe NPU3HA6AMbCs HedelicmaumenbHbimil, Oeticmeusn

— He3aKOHHbIMU, G 6CE NOAYHEHHOE N0 SMUM COeAKAM UAU 8 pe3yabmame maxux deticmeud
6ydem ussimambes & doxod eocydapcmed Ha ocHosaruu cmamoi 14 3akona Poccuiicrou
Dedepayuu “O 8arr0OMHOM pecyAUPOSAHUL U 6ANOMHOM KORmMpPoOe 7

Jluya, ocymecmeusitue nepegod kanumana 6es auyensuu banxka Poccuu, a makdice
pyKo6odumenu npednpusmuil, yupexcoenuid. Opzanusauuu (He3a6UCUMO oM gopmbt cobcm-
GeHHOCMU), OCMAgUEUILE CPEOCMEA 6 UHOCMPAHKOU 8an0me KA OMKpuimbX be3 AuueH3uU
FBanxa Poccuu cuemax 3a zpaunuuet, Mozym Gbimb maxdce NpUEAeHeRbl K Y20106HOU
omeemcmaenHocmu Ha ocHoéanuu cmametl 162-7, 162-8 Yeonoenoeo xodexca Pocculickoi
Dedepayuu” !

EC/IM MCXOOMTh U3 TOTO, YTO B JAHHOM 3asiBJIEHMM TOBOPUTCA 00 OTIEpalHsX
PE3UNEHTOB, OCYIIECTBISEMBIX Ha TEPPUTOPUM Poccun, To ¢ ero conepXaHHeM CIio-
pHTh Heb3A. ONHAKO B 3TOM 32sBJIEHHM HE MPOBOAUTCS PAIHUMS MEXIY OTepalluAMH
Pe3HAEHTOB, COBEpIaeMbIMM B POCCHM U COBEplIaeMbIMHU 3a pybexoM. Bauny aroro
no3uuus Henrpansuoro 6aHka Poccuyt COCTOHUT, O4EBUIHO, B TOM, 4TO JIOObIE NPSMBbIE
¥ nopTdeasHble MHBECTHLIMM MOTYT OCYLIECTBISTBCS PE3MAEHTaMM No obluemy npa-
BIJIY TOJILKO C €r0 paspellieHyst, TPU4eM HE3ABUCHMO OT MECTAa UX OCYLUECTBIICHHS.

Tem He MeHee, TaKas NMO3WLMA BPSA W ocHOBaHa Ha 3akoHe PO “O BamoTHOM
PETYJIMPOBAHMH M BAIIOTHOM KOHTpoJe”, XoTd de lege ferenda ee B ueM-TO ClemyeT
MpPU3HaTh PasyMHOM,

Cka3aHHOE SIBJISIETCS elle OIHUM YKa3aHUeM Ha HECOBEPLUEHCTBO AeACTBYIOILENO
3akoHa PQ “O BanoTHOM PEryIMpOBaHUHM M BATIOTHOM KOHTpOnE”.
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3.4.2.3. B-TpeTnuX, ClEeAYET NpU3HATh, 4TO NpHaaHue B 3akoHe PO “O BamoTHoOM
pEryMPOBAaHNM U BAIIOTHOM KOHTPOJIE” TIOJIOXEHUAM O COBEPUIEHMH BAIOTHBIX
onepalri TeppUTOPHATLHOM CWIBL BPSUL M BbUIO YAAYHBIM MIATOM: JAAaHHOE 06CTOsA-
TeNbCTBO, HAIPUMeEP, MOXET CTOCOGCTBOBATD YBENHNUYEHHIO YTeyky KamuTana u3 Poc-
cyuu 3a pydex. TeM He MeHee, NIPeCTaB/IAETCs], YTO HA CAMOM JIe/ie 3aKOHOAATE b B
JIM CTPEMMJICSI MMEHHO K 3TOMY: CKOPee BCEro, OH MPOSIBWI OOBIYHYIO HEGPEXHOCTD U
HEBHHMMATEIBHOCTh, BO3MOXHO [axe M He TOXO03peBad O CYLUECTBOBAHMM IOHATHH
“meppumopuassiocms” W “sxcmeppumopuansrocms ”. Cneayet yduThIBaTb M TO, YTO
3akoH PD “O BanoTHOM PeryIMpoBaHUM U BATIOTHOM KOHTpoJe” co3nasaics B 1992
I., Korna 6pi10 OCOBEHHO CHJIBHO BIMSIHHE COBETCKOIO DEryJMPOBaHWA, B LEIOM
VIMEBILEr0 UMEHHO TEPPUTOPUANBLHBIN XapaKTep: B YCAOBUSIX OTCYTCTBUA BO3MOXHOC-
Teit Wit MaccoBoro Beleana rpaxnaH CCCP 3a rpaHuly HeOOXOAUMOCTH B NIPUIAHUHU
COBETCKOMY PeryIHpPOBaHUIO 3KCTEPPUTOPUATBHOCTH MPOCTO HE ObLIO.

Tem He MeHee, 3aKOHOAATENAb CAENAN TO, YTO OH ClAeNal, U Ha CETOAHA A
LlenrpanbHoro 6aHka PO eAMHCTBEHHBIN pa3yMHbIH M 3aKOHHBIA IYTh U3MEHHTh TAKOE
NOJIOXKEHHE BELEH COCTOUT B TOM, YTOOB! JOOUBATLCS BHECEHUS] M3MEHEHMH B 3aKOH
PO “O BamOTHOM PETYJIHPOBAHUM H BATIOTHOM KOHTpOJE”, a He TOJNKOBATh €r0 TaK,
KaK eMy MOXENaeTcsi, MTHOPUPYsl coJepXalllMecss B HEM YKa3aHusl Ha TEPPUTOPHab-
HEIl aCNeKT ero NMpUMEHEeHMs.

TeM He MeHee, Ha CErOOHSAIIHKI AeHb, HACKONBKO U3BECTHO aBTOPY HacTOsLICH
craTtbi, B I'ocymapcreeHHoit dyme PenepansHoro Cobpanus Poccuu He HaxomuTcs
KaKUX-INOO 3aKOHOMPOEKTOB, B KOTODPLIX PEryJMPOBAHUIO MOPSOKAa COBEPLUECHUS
pe3NIEHTAMM BATIOTHBIX Orepalluii He NpUIaBacs 6bl TeppUTOPHANEHBIH addexT.!

3.4.2.4. B-4yeTBepTLIX, HATMYHE TEPPUTOPHATBHO CHIIBI Y ooXeHHH 3akoHa PO
“Q BATIOTHOM DPETYJIMPOBAaHMH H BATIOTHOM KOHTpOJE” O COBEPLUEHHH BaTIOTHBIX
orepalLMii o3HayaeT, YTO y (puU3NUeCKUX JHL-pe3uneHTOB Poccun umeercst 6onblias
cBo6OIA MO CPaBHEHHIO C IOPMAMYECKMMH JHLAMH-pe3uneHTaMu Poccuu B miaHe
COBepLUEHUs1 3a pybGeXoM orepaumii, Kotopsle B PoccHu KBaIMGUUUDPYIOTCH Kak
CBA3aHHBIE C ABMXEHMEM KanuTana. IJTO JOCTHraeTcsl 3a CUET CYLUECTBYIOWIEH Yy
(PU3HYECKHUX JIULi-PE3UAEHTOB BO3MOXHOCTH OCYLLECTBIIATH BBIBO3 32 TPAHULLY HaJIW4-
HOM MHOCTPaHHOI BATIOTHI, B TO BpEMS KaK Yy IOPHOMYECKUX JIML-PE3UICHTOB, He
SIBNISIONIMXCS YIIOMHOMOYEHHBIMM 6aHKaMM, Takasd BO3MOXHOCTD, IO ODLIEMY MpaBH-
1y, oTcyTcTByer. 3

COOTBETCTBEHHO, B KA4eCTBe eIMHCTBEHHOTO Cephe3HOrO NPENsATCTBUA Ul HH3M-
YEeCKHMX JIMLI-PE3UNEHTOB CBOGOOHO COBEpIUATh BaNIOTHBIE OMEpalWM 3a IpaHUUEH
SABRISIOTCA MPUCYTCTBYIOIIHE B POCCHIICKOM MpaBe OrpaHU4MUTENIbHbIE MOJOXEHHS MO
ITOBOJY OTKPBITHSA CYETOB B MHOCTPaHHbIX 6aHKaxX, 061afal0111e SKCTEPPUTOPHATLHBIM
adbdexToM. MHBIMU ClIOBaMM, POCCHHCKOE - MPaBO YCTAHABIMBAET WIS (U3HUYECKMX
JIUL-PE3UIEHTOB CHUCTEMY OIpaHHYeHMit Ha COBeplUeHME 3a IpaHULed Ge3HaTHYHBIX
BaJIIOTHBIX OIepalnit, HO He HAJIUYHBIX.

YTo e KacaeTca I0PMANYECKHX JIULI-PE3HAEHTOB, TO MofobHas cHCTeMa OrpaHH-
YeHHHA pacnpocTpaHsAeTCsl U Ha HUX, HO MPH 3TOM POCCHHCKOEe NpaBo ellle He
TIPEAOCTaBASET UM BO3MOXHOCTH JIETATLHOTO BBIBO3a BAIIOTHI 3a FPAHULLY.

Taxum 06pa3oM, MOXHO KOHCTATHPOBATH, YTO B CBETE AEHCTBYIOLIErO 3akoHa PO
“O BATIOTHOM DEryJMpOBaHUM M BATIOTHOM KOHTpoOJe” KOHTPO/NL Hal BAMIOTHBIMH
OIEpaLMsIMH IOPHIONYECKUX JIML-PE3UAEHTOB POCCHH OCYlLECTBASETCST HE CTONBLKO 3a
CYET OrPaHMYEHMS] UX NPaB COBEPLUATL T€ WIHM MHbIE OMEpaLMY, CKOJbKO 33 CYET
TEXHHYECKUX MHCTPYMEHTOB — Da3pellUTeIbHON CHCTEMbl OTKPBITHSA CYETOB B HHO-
CTpaHHBIX 6aHKax M BbIBO3a HANUYHOM BAIKOTHI 3a IPaHMLY. B Takux YCAOBHMSIX U B
OTCYTCTBHE COOTBETCTBYIOLIUX paspeweHuit LenTpansHoro 6aHka Pd y ropuanyeckux
JIMU-PE3UneHToB POCCHU OTCYTCTBYET peanbHasd BOIMOXHOCTb 6€3 KakMX-1uGo Hapy-
LIEHUH POCCUIICKOro 3aKOHONATENbCTBA OCYLIECTRIATh, HATIPUMED, MpPSIMbIE U NOPT-
enbHble HHBECTUUHH 32 TpaHULEN.
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3.4.3. BosBpalasich HEMOCPEACTBEHHO K paccMaTpHBaeMO#l HaMu mpoblieMe,
TOBTOPUM, YTO coracHO 3akoHy P® “O BalOTHOM peryIvpOBAHMM M BaTIOTHOM
KOHTpoOJIe” MepeBOll OCTATKOB [0 MHOCTPAaHHBIM cueTaM B POCCHIO MM BBO3 B Hee Xe
BCeX TONYYeHHBIX 33 TPaHMLIEH BAJIOTHBIX LEHHOCTEH OYyayT SIRIATHCSA BAMIOTHBIMH
onepauusiMi. COOTBETCTBEHHO, BCTAET BOTIPOC O TEPPUTOPHATLHOM MITH 3KCTEPPHUTO-
puansHoi cune nyHkTa 11 pasgena VIII “OcHOBHBIX MONOXEHHH O PEryIMpOBAHUH
BAJIIOTHBIX omnepauuit Ha Teppuropuu CCCP”, cormacHo koTopoMy: “ITo oxonuanuu
CPOKa npebblaHUsn 3a epanuuel pe3udenm 00A3GH... nepesecmu oCMamKu no cuemam 6
CCCP unu eseamu c cobaiofeHueM MaMONCEHHbIX NPAGUA 8Ce NOAYHEHHble 3a 2panuleli
eéaaromubie yennocmu 6 CCCP”,

KoHeyHo xe, CyllecTBYIOT IOBOIBI B MOJb3Y TEPPUTOPHATLHOTO 3ddeKTa JaHHOro
nosnoxeHns. QOOHAKO UX He CledyeT NPU3HABATh COCTOATENLHBIMH, H [0 31ECh HE B
TOM, YTO YKa3aHHBIA NYHKT |1 MMeeT yeTKo BBIPAXEHHBIH 3KCTEPPUTOPUATLHEIN
XapakTep M 6bUI MPHHAT A0 BCTYIUIEHUs B ciuly 3akoHa PO “O BallOTHOM peryiupo-
BaHMM M BAIIOTHOM KOHTpone”. HeT, 2T0 elle HHUYEro He 3HAYMT. ¢ MOMEHTa
BCTYIUIEHUS B CIJTY TAKOTO 3aKOHA 3TOT NYHKT 1 1 MOTepsi1 caMoCTOATEIbHOE 3HaUEHHE,
¥ YEepMaTh CBOIO 3KCTEPPHTOPHUATBHYIO CHIY MOT TOJILKO B JaHHOM 3aKOHE. A e€CTb JIM
B NOCAEIHEM YTO-IMOO, MOTYLiee eMy Takylo cuny npunath? [lpencraBnsercs, wro
€CTb: IYHKT 2 CTAaTbU 5 YIIOMSTHYTOrO 3aKOHA NMpeaycMaTpUBaeT, YTo “Peaudenmb mozym
umems cqema 6 urocmpannoil eanrome 8 bankax 3a npedesamu Poccuiickoi Pedepauuu ¢
CAYHAAX U HA YCA08UAX, yemaHasaueaemux Llenmpanonom 6anxom Poccutickoii Dedepa-
yuu”. IpencraBasercs, uro TpeboBanmusa nyHkta 11 pasnena VIII “OcHOBHBIX mono-
KEHHUH O perynupoBaHUM BATIOTHBIX oniepauuit Ha Tepputopur CCCP” BriosiHe MOXHO
paccMaTpUBaTh KaK T€ YCJIOBHS, KOTOPbl€ YIIOMUHAIOTCS B TAKOM ITyHKTE 2 CTaTbH 5
3akoHa PO “O BanOTHOM peryIMpOBaHMH M BANIOTHOM KOHTpone”. MHBIMU croBaMy,
npusHaBas nevcTBHe nyHkta 1l Ha tepputopun Poccuu, LleHTpanbHeiit 6aHk PD
JIeHCTBOBaJ B NPeesIaXx CBOUX IMOMTHOMOYH U HA OCHOBaHKYM 3akoHa PD “O samoTHOM
peryTupoBaHUM U BaTIOTHOM KOHTpoOJie".

Onnako oyeHb BaXXHO OTMETHUTb, YTO B HopMe “ITo okonuanuu cpoxa npebbiéanun
3a epanuyell pe3udenm o06s3aH... nepesecmu ocmamiu no cuemam 8 CCCP uau egesmu ¢
COOArO0eHEeM MAMOICERHBIX NPABUA B8CE NOAYHEHHBIE 3 2PAHULEL 8ANOMHbIC UEHHOCY 8
CCCP” cnoBa “Bce MNOJNYYeHHBIE 3a [paHMLEH BaMOTHbIE IEHHOCTH” HE MOIYT
TOJIKOBAThCA PACIIMPHTENBHO W LOJIKHBI OLUEHUBATLCA B COBOKYMHOCTH C TOJHOMO-
unaMH LleHTpaisHoro 6aHka PMP ycTaHaBniMBaTh PEryIHpOBAHHE B OTHOILEHHU CYETOB
PE3NIEHTOB B MHOCTPAaHHBIX 6aHKax. COOTBETCTBEHHO, MOL OTMEYEHHBIMH CJIOBAMH
OOJDXHBI TTOHMMATBCA TONBKO TE€ BATIOTHBIE LIEHHOCTH, KOTOpbIE GBUIM IOnyYyeHHl B
pesyJbTaTe 3aKphiTHs CYETa B MHOCTPAHHOM OaHKe, a He Kakue-1n6o unwe. [Tpotu-
BOIIOJIOXHOE TOJKOBAHHE SBNSUIOCH Obl HE OCHOBaHHHLIM Ha 3akoHe PD “O pamoTHOM
PEryJMpOBAHHM M BaIIOTHOM KOHTpOJe”, HEMPAaBOMEPHO OrpaHHMMBAIO 6bl TPaBoO
COBCTBEHHOCTH (PHU3HYECKUX JTULI-PE3HAEHTOB Ha BaTIOTHBIE LIEHHOCTH M HE COOTBET-
cTBoBaNo 66l NYHKTY 3 cTathu 55 KoHcrutyuun Poccun ( “Ipasa u ceobodvr wenosexa
U epadcdanuna mozym bbimb ozparuyeHb pedepanbHbim 3aKOHOM MOAbko 8 moi Mepe, &
kaxol 5mo HeoOXo0UMO 8 UeAAX. 3AUUMb OCHOG KOHCIUMYLUOHHO20 CMPOR, HPABCMEEH-
HOCMU, 300p06LA, NPAg U 3AKOHHBIX UHMEPecos Opyeux Aul, obecnewenus 06OPORb CMpaHsL
u besonacnocmu 2ocydapcmea ™).

3.4.4. Urax, cornacho JeHCTBYIOUEMY POCCHIACKOMY NpaBy (H3HYECKHE JHIA-Pe-
3unenTsl Poccum Bnpase MMeTh CYeTa B HHOCTPAHHBIX GAHKAX TONBKO NMPH HAAHIMH
paspemenns Ilenrpanbioro 6anka P®, a Takke nMpH HAXOXIEHEM 32 pyGexom ha
nepuon npeGmBanust Tam. IIpn aToM B mocnexmeM ciy9ae N0 OKOHUAHMH CpOKA
npeGLIBAHUA 32 TPAHHIEH PE3HAEHT 00A3aH 32KPHITh CIETA B MHOCTPAHHBIX GAHKAX M
nepeBecTH OCTATKH NO HHM B PoccHIO WM BBE3TH B Hee ¢ cofMmonenHeM TAMOXEHHBIX
MpaBHA BCe BAMIOTHBIE UEHHOCTH, NMOJYSEHHbiC 33 IPAHHIEH B Pe3yJbTATE 3aKPLITHSA
TAKHX CYETOB.
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JlaHHBIE IpaBUAa 06/120a10T HKCTEPPUTOPHATBHOHN CHIIOH M pacHPOCTPAHAIOTCA Ha
PE3UAEHTOB KaK BO BPEMS WX HaxoxaeHus B Poccuu, Tak W BHE €€ TPELLIOB.
HecobmoneHue Xe 3THX IpaBWI BJIEYET MOCTAHOBKY BOIPOCa O MPUMEHMMBIX K
HapyLMTeaM caHKLsix. [TepeliiieM K paCCMOTPEHMIO BOTIPOCA O TOCHEMHUX.

4, CnentyeT OTMETUTD, YTO HH B YTOJIOBHOM, HH B aIMHUHHCTPaTHBHOM 3aKOHOZA~
TeJIbCTBE HE CONEPXMTCS HOPM, KOTOPHIE YCTAHABIMBANM OBl CHIELMANBHBIE CAHKLMHM
3a HapylleHHe DE3ULEHTaMH TNpPaBWI OTKPHITHS CYETOB B MHOCTPaHHBIX GaHKax, 3a
BO3EPKAHME OT MX 3aKPHITHS, 33 HapylleHHe OOS3aHHOCTH MEPEBECTH OCTATKH 10
cueraM B POCCHIO WIHM 33 OTCYTCTBHE BBO3a B POCCHIO BCEX NONYYEHHBIX 38 TPaHULIEH
B PE3y/IbTATe 3aKPHITHA TAKUX CYETOB BATIOTHBIX UEHHOCTEH.

4.1. Tak, B HbiHE feiicTByIomieM YronosHoM Komekce Poccuu 1996 r. umeercs
TONBKO [BE CTATHH, YIIOMUHAIOLINE JZKE U HE O BRJIOTHBIX LIEHHOCTAX, 8 00 HHOCTpaH-
HOii BaMIOTe: cTaThs 186 “Hzzomoenenue uau cboim noddenshbix denea unu yernbix bymae”
¥ cTaTha 193 “HeBo3spallleHHe U3-3a TPaHMIIBI CPEACTB B MHOCTPAaHHOM BanioTe”. IIpu
3TOM B MOCJEIHEH TOBOPUTCSA He 0 (HU3NYECKMX JHULAaxX BOOOILIE, 2 TONBKO O PYKOBO-
nuTeNsx opranusaumit: “Hegosspaujenue 6 KpynHoM pazmepe u3-3a epaHuLibl pykogoou-
menem Op2aHU3auUY cpedcme 6 UHOCMPARHOU 8ARIOME, NOOAEHCAUUX 6 COOMEemCmeulLl ¢
3aKonodamenscmeom Poccuiickoii Dedepayuu 0633ameabHoMy nepesucienulo Ha ciema @
ynoanomouennsii 6ank Poccutickoti Pedepayuu — ...”

4.2. Yo xe kacaetcst Konekca PCOCP 06 anMHHHCTPAaTUBHBIX IPaBOHAPYILEHHSIX
ot 20 mioHa 1984 F., TO comepXallHecs: B HEM HOPMbI, YITOMHUHAIOUIKE 06 MHOCTPaHHON
BaJTIOTe, HA PACCMATPHUBAEMYIO CUTYALMIO He pacrnpocTpaHsaoTcs. HanpuMep, oueBna-
HO, 4O cTaThsl 153 “Hesaxonnbie onepayuu ¢ UHOCMPArHOU 6aMOMoU U nAamexXcHblMu
doxymenmamu’ nanHoro Kozexca K Heil HenpumenuMa: “Hesaxonnas ckynka, npoda-
ca, o6MeH Al UCNOAb308aHUe 8 Kadecmee cpedcmea niamexca 6 HeGoAbWUX pazmepax
UHOCMPAHHOU 8aAI0Mbl, NAGMEXCHbX OOKYMEHMO8 8 UHOCmpanKol éariome ury 6anKo8-
CKUX NAGMENCHBIX OOKYMeHmoeg 8 pybnsx, npuobpemaemvix 3a UHOCMPAHHYIO éaniomy ¢
npagom o6pawerus ux 6 MaKylo 8ailomy, 8 mom Hucae CReKyAAUUs JMUMU UeHHOCMAMUY,
eCAU CIMOUMOCTTb RpedMema He3AKOHKOI onepayuu He npegviuiaem dsadyamu namu pybaed,

»

Jpyrux HOpM, KOTOpble MOIJIM OBl GBITH PAacITpOCTPaHEHBl Ha PacCMATPHBAEMYIO
CUTYaLMIO, AIMMHUCTPATUBHOE NMpaBo POCCHM, HacKOJNBKO M3BECTHO aBTOpY, HE CO-
JIEPXUT.

5. Ho, MoxeT 6bITh, K pACCMATPHBAEMOIi CHTYaLlUU NPUMEHMMbl CAHKUHU Ipax-
JIAHCKOTO 3aKOHONATENbCTBA, B YACTHOCTH, cTaThs 168 [paxnanckoro komekca P®
(“Cdenxa, ne coomeemcmeyrouan mpebOSAHUAM 3GKOHA UMM UHbIX NPAEOEbIX AKMOS,
HWMMONCHA, eCAl 3GKOH He YCMAHAeAuédenm, 4mo maxas c0eaka Ocnopuma, uau He
npedycmampugaem uHmXx nocredcmeuti Hapywenus.”) WM Xe cTaTbs 169 3atoro xe
Koznekca ( “Cdeaxa, cosepuieHRas ¢ ueavlo, 3a6e0oM0 NPOMUEHOI OCHOBAM NPAEONOPAOKA
UAU HPABCMBEHHOCMU, HUYMONCHA.

Ipu nanumuu ymsicaa y obeux cmopon makoi cdeaku — 6 cayuae UcnoaHenus coeaku
obeumu cmoporamu — 6 doxod Poccutickoii Dedepayuu 83vicKu8aemca 6ce NOAYHEHHOE UMU
no coeaxe, a 6 cay4ae UCHOAHEHUS cOeaxu 0OHOU cmopoHoli ¢ Opy20il CMOPOHbI 63bICKUEA-
emcst 8 0oxod Poccutickoti Dedepayuu 8ce noayqenHoe el u 6ce npuvumasuieecs ¢ Hee
nepeoii cmopoHe 6 603MelerIe NOAYHEeHHOZ20.

Ipu nanusuu ymoicaa aub y 00HOU U3 CMOpPoH maxoli cOenku 8ce NoAy4eHHoe e no
cleaxe 00axcHO 6Obimb 6036paujeHo Opy2oli CMOpoHe, 4 RNOAY4eHHOe nocAedHed Aubo
npuvumaeuieecs eli 6 603aMelyeHUe LUCROAHENHO20 é3bickueaemca 6 00xod Poccuiickou
Dedepayuu’”) ? PaccMOTpUM 3TO BOMpoc Gosee noapoGHoO.

5.1. Tlpexae Bcero, cienyeT NMpU3HaTh, YTO 3TH ABE CTaTbU HE NMPUMEHHUMBI K
HapYILUEHHNIO OOSI3aHHOCTEH 3aKPBITh CYET 33 IPaHULEl N0 OKOHYAHUM CPOKa Npedhl-
BaHWS TaM, TepeBecTH OCTaTKM To HeMy B Poccuio mnu BBe3tH B Poccuio sce
MIOJIyYEeHHBIE 32 TPAHULIEH B PE3YJIBTATE 3aKPHITHS CYETa BAIOTHBIE HEHHOCTH. B caMoM
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JieJie, BO BCeX 3THX CIy4assX MMeeT MecTo Oe3leifcTBUe, TOrIa KaK COMIacHo cTatee 153
I'paxnanckoro koaekca PP “Cdesxamu npusnaromesn delicmeus spaxmcoan u ropuduseckux
AUY, HANPABACHHbIE HA YCMAHOBACHUE, USMEHEHIE U NPeKDAUeHUe 2PANCOGHCKUX Npas U
obszannocmed > (BolIEJIEHO MHOIO — MLA.): cClieyeT yYMTHIBATh TO, YTO B [ paxnaH-
ckoM Komekce P® Hapsny ¢ TepMMHOM “Oelicmeusn” cnieUMalbHO YIOTpebisieTcs: U
noHsiTHe  “Gesdeticmeue ™.

5.2. Bo-BTOpBIX, YTO KacaeTcs CAENKU IO OTKPHITUIO PE3UIEHTOM CyeTa B HHO-
CTpaHHOM GaHKe, TO JUlsl IPUMEHEHUS K Heil crarteit 168 u 169 'paxnaHckoro xoaekca
P® HeobxonuMo, 1o oblieMy NpaBuiy, YTOOB B KOJUTM3HOHHOM IUIaHE TakKas CAENKa
PEryJIMpOBANACH POCCUICKHM IPABOM.

O6paTHMcA K POCCHHMCKUM KOJJTU3MOHHBIM HOpMaM, UCXOMA M3 TOTO, YTO CIENKa
O OTKPHITHIO CYeTa B GaHKe BHEUIHEIKOHOMMYECKOi He sBmsercs. ITyHKT 2 craThu
165 OcHoB rpaxmaHckoro 3akoHomartenbcTBa Cowosa CCP u pecny6nuxk 1991 1.
npexycMatpuBaeT: “Ilpasa u o6a3aHHOCMU CMOPOH no cOeaKe onpedessiomcs no npaey
Mecma ee cosepuieHuUs, ecau UHoe He YCMaHoeAeRo coeaauienuem cmopon ”. COOTBETCTBEH -
HO, €CJIM CYET OTKPBIBAETCH 3a rPaHULIei, TO MIPUMEHHMBIM K JaHHOM CheIKe MpaKTH-
YeCKH Beera OYNeT SBIATHCS HHOCTPAHHOE YaCTHOE NIPABO, COIVIACHO KOTOPOMY TaKas
clieJIKa B OOJILUIMHCTBE ClTy4aeB OyneT sIBNAThCA JeHCTBHTENbHOIM. B uTore xe ccruika
Ha HeNeMCTBUTENIBHOCTD CAENKH 110 OTKPHITHIO PE3HUICHTOM CYeTa 3a rpaHHuUed Ha
ocHoBaHMHU cTaTthM 168 I'paxpanckoro kogekca P® mo ofuiemy npasuny 6yner
HEBO3MOXHA: B MEXIYHapOLHOM YacCTHOM IpaBe MpeolIaNaioluM ABISeTCH MHEHHE
0 TOM, YTO BONPOC O AEHCTBUTENBHOCTH CHENKH MOTYMHACTCS CTATYTY CHEIKH (XOTS B
POCCMIfCKOM TpaBe 3TOT BOMPOC JO KOHIIAa U He paspellieH).

5.2.1. TpaBna, crateu 168 u 169 I'paxmaHckoro xoxekca PP Moriu 6b1 6bITH
UCIIONb30BAHBI, €CJIM Obl, HanpuMep, NPUMEHEHUE COOTBETCTBYIOLIHMX ITOJOXEHH
MHOCTPaHHOTO TpaBa, Ha OCHOBAHUMU KOTOPBIX MTPOU30LJIO OTKPBITHE CUETA PE3HUIEH~
TOM 3a {})a}mueﬁ, 6bu10 mpu3HaHO B PoccuM NpoTHBOpeyalluM ee MyBIHYHOMY
nopaaxy .

Ho cymecryior au ans sroro ocHoBanua? [Ipencrarnsercs, yro Het. Tlpexne
BCETO, MOXET JIH MPOTHBOPEYUTH NMYOIMYHOMY Nopsaaky Poccuuv nmpuMeHeHMe HHO-
CTPaHHBIX HOPM 06 OTKPHITUH 6aHKOBCKUX CYETOB (DUIHUECKMMH JIHLIAMM B YCJIOBHIX,
Korga NofoOHBIIT MHCTUTYT OTKPBITHS GaHKOBCKMX CYETOB M3BECTEH H LIMPOKO MC-
NIOJIB3yeTCsl B POCCHM M KOraa mpuBNeYeHHe ACHEXHBIX CPEACTB HaceleHMd B GaHKH
MPOBO3IJIaliaeTCsl BAXHOM 3anayei rocygapctBa? OueBUOHO, YTO HET.

Jlanee, MOXeT 1M TIPOTUBOPEYHTH MyONMYHOMY TMODPSAAKY Poccud npHMeHeHHe
MHOCTPaHHBIX HOPM 06 OTKPLITHH GAHKOBCKUX CYETOB HHOCTPAHHBIMHM YX€ 110 OTHO-
HIEHUIO K 3TUM HOpPMaM (GbU3HYeCKMMM JHLIAMH, YYUTHIBAsI, YTO B JAHHOM Cllyyae peyb
HIET O NPEeJOCTARIEHUH POCCHIICKHUM PE3UJIEHTaM B MHOCTPaHHOM roCyIapcTBe HalH-
oHanbHoro pexuMa? [lpenctaBnsercs, YTO HET: HAIIPOTHB, NPOTHBOPEYUTE MYOIHYHO-
My nopsinky Poccuu nomxHo 6buto 6b1 CKOpee NMpPHUMeEHEHHe HWHOCTPAHHBIX HODM,
OTpaHHYHBAIOIUMX PaBa pe3nNeHToB Poccuy 3a pyGexoM Mo CpaBHEHHIO ¢ IpaBaMM
HHOCTPaHHBIX NHUL: “I) nockosbky obseMm npae cofcmeennuxa, no obwemy npaguay,
onpedensemca 3aKOHOM MeCma  HAXOXCOeHUA eewu, POCCULICKULl 2paxcOaHuH Moxcem
OCYUEeCMBAAMb 8 OMHOWEHUL CE0E20 UMYI{ECMBA BCE NPAGOMOMUSA, KOMOPbIE YCIMAHOBACHb
UHOCMPAHHBIM 3GKOHOM, U NOAb308AMbCA 3AWUMOLI CO CMOPOHB. MECMHbIX 0peaHo8; 2)
écaKas nonwmka ogpanuyums [3a rpaHnuei. — M.A.] umywecmeennwe npasa poccuii-
CKUX 2DaXcOan u AUMWUMb UX 3AKORKOU 3A14UMbl He MOXCem paccMampueamscs uHaue, Kax
ducxpumunayus ”. 16

Kpome Toro, pasee MOXeT NpOTMBOpEYHTL Ny6IHYHOMY nopsaky Poccun npume-
HEHHE HHOCTPaHHBIX HOPM 06 OTKPBITHU BAHKOBCKHMX CYETOB POCCHHCKUMM bH3Myec-
KHMM NHLAMH-DE3UWIEHTAMH, YYHTBIBasl, YTO OTKDPHITUE TAKHX CYETOB POCCHHCKHM
TPaBOM He 3allpelleHO 6e3ycoBHO, HO He 6ojee ueM OGCTaRIEHO PALOM YCIOBMIA?

HakoHen, MoXeT 11 MPOTHBOPEYHTS NyBIMYHOMY NOPANKY Poccun mpuMeneHue
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MHOCTPAaHHBIX HOPM 06 OTKPHITMM GaHKOBCKHMX CUETOB POCCUMCKMMH (DU3NYECKUMH
JVLIAMU-PE3NIEHTAMH B YCIOBHSIX, KOTJIA POCCHIICKOE 1TPABO AOITYCKAET M TAKUX JIMLL
GeCIpersITCTBEHHbII BHIBO3 33 rpaHuLy cyMMul 10 10.000 gomnapos CIIIA HanwyHeI-
mu!7 (ipu 3TOM He ycTaHapnMBas OrpaHMYEHMIt VIS BBIBO3A, HATIPMMED, KPEXUTHBIX
Kapt), He TpeGyeT 06sa3aTeIbHOro Mx Bo3Bpara B Pocchio W NMpoBO3ITallaeT 3allUTy
TpaBa COGCTBEHHOCTH Ha BAMIOTHBIE LeHHOCTH 37 OueBnano, uTO Her.

Taxum 06pa3oM, ¢ IOPUAHKO-TEXHHYECKOM TOYKU 3pEHHS NIPUMEHEHNE OroBOPKH
o ny6nuyHoM riopsake Poccuitckoit Penepanyy B ITaHHOM cllyyae HEBO3MOXHO.

5.2.2. KpoMe Toro, yro KacaeTcst ctaThi 169 IpaxnaHckoro konekca PO, To naxe
ecau OBl MpUMeHeHNe COOTBETCTBYIOIUMX TIOJIOXKEHHUI MHOCTPAHHOrO NpaBa, Ha OCHO-
BaHMH KOTOPBIX MPOU3OLWIO OTKPLITHE CYETa PE3NAEHTOM 3a rpaHuLiei, 6bIJI0 MTPU3Ha-
HOo B PoccHM MpOTHBOpEYalLUM ee MYyGAWYHOMY NOPSAKY, TO HeNeHCTBUTENBbHOCTD
CHeNKH MO OTKPBITMIO CYETA 32 IpaHHMIeil Ha OCHOBAaHWM AaHHOMN CTaTbU MUMeNa Obl
MeCTO TONBKO ITOCNC HOKA3aTEJIbCTBA TOTO, YTO TAKOE€ OTKpPBLITHE ObLTO COBEPULICHO C
LeNbIo, 33aBELOMO MPOTHBHOM OCHOBAM ITPaBOITOPSAKA WIM HPaBCTBEHHOCTH B Poccuu.
Mexny TeM, BCe BHILIENINOXEHHEIE MOMEHTHI 3aCTaRIISIOT OYeHb CHILHO COMHEBAThCA
B TOM, YTO WHCTHUTYT Pa3pelUTENbHOTO MNMOpsAOKA OTKPBITMS CYETOB 3a IpaHULe
OTHOCUTCS K YMCJTY OCHOB NpaBOITOpSIIKA MM HPaBCTBEHHOCTH B Poccuu.

COOTBETCTBEHHO, JaXe eCJTH BOITPOC O AEHCTBUTEIbHOCTH OTKPBITUS PE3UAEHTAMH
CYETOB B HMHOCTPaHHBIX OaHKax OYIOET PperyliupoBaTbCsi POCCUICKHM IIPaBOM, TO
ctatha 169 TpaxnaHckoro kogekca P®, TeM He MeHee, MPUMEHATLCA He MOMKHA.

5.3. Ho Bce xe co crarbeit 168 I'paxnaHckoro komekca P® nemo oberour
HeckoNbKo cioxHee. Kak M3BeCTHO, OroBopka O NMyONHYHOM IOPAIKE SIBJSIETCA He
Gonee 4eM OLHHUM K3 MHCTPYMEHTOB HENOMYIIEHHS IIPUMEHEHHA MHOCTPAHHOIO NpaBa,
HanpaBleHHbIM B NOJNB3Y Jege fori. B 3TOM MnaHe OHa CTOUT B OAHOM psly ¢ TAKUMH
escape clauses, Kak MHCTUTYT OOpaTHOM OTCHUIKH, IMPHHLMIT “3aK0oHa CyAa”, KBanndu-
Kauus lege fori, TpUHUMI B3aUMHOCTH, TEOPUS TaK Ha3biBaeMoro “obxoaa 3akoHa”, u,
KPOMeE TOr0, UHCTHUTYT 3KCTEPPUTOPHATBHOTO 3hdexTa 3aKkoHa U HHCTUTYT CBEPXUM-
MepaTUBHBIX HOPM Jege fori. He Brl3biBaeT COMHEHMIA, 4TO TiepBbie YeThipe crocoba K
paccMaTpMBaeMO CHUTyallMM OTHOLUEHUA He MMeloT. PaBHEIM 06pasoM, HH B KOeM
cilyyae He MOXeT ObITh MPUMEHEHA K Heil 1 JIOXHast TEOpUs TaK HasplBaeMoro “o6xoma
3akoHa”.!?

5.4. Mexny TeM, KaK yXe rOBOPUIOCDH BbILLE, TIPABWIa BATIOTHOTO PEryiupoBaHUs
Poccun mo moBomy OTKpHITUS pe3UAEHTAMU CYETOB B WHOCTPAHHBIX 6aHKax HOCAT
9KCTEpPHUTOPHANLHEIN XapaxTep.

Taxum 00pa3oM, B OaHHOM BONpoce OOpasyercs KOJUIM3US MEXIYy HOpMaMu
HMHOCTPaHHOIO 4acTHOro npasa (Ha HEO6XOXMMOCTb MPUMEHEHUS KOTOPHIX YKa3bIBaET
pOCCHiiCKast KOJUTMU3MOHHAs HOpMa) U HOPMaMH BaJIIOTHOIrO PETYNHpoBaHHs Poccuu
(Heo6Xx0OMMOCTb NIPUMEHEHHUsI KOTOPBbIX BBITEKAET M3 HMX CaMHX), NpUYeM TepBbie
YTBEPXAAIOT O NEHCTBUTENBHOCTH OTKPBITHS CYeTa, a BTOPble — O €r0 He3aKOHHOCTH.

ITpu 3TOM CnexyeT OroBOpUTD, YTO, YTBEPXKIAS O HATHYMH NMOAOGHOM KOUTH3UHM,
aBTOP HACTOSILIEH CTATbU MCXOAMT M3 TOrO, YTO COOTBETCTBYIOLHE HOPMbI BalIIOTHOTO
perynupoBaHusi Poccuu He HOCAT MyGIMYHO-NIPaBOBOIA XapaKTep, a OTHOCATCA K cdepe
IPaXaIaHCKOTO PEryNMpOBaHUsl, X0Ta U 0651a1aloT, 6e3yc/IOBHO, UMIIEPATHBHOMN NpH-
ponoit. Cka3aHHOE He cienyeT BOCIPUHUMATD KaK YTBEPXIEHHE O TOM, YTO BCE HOPMbI
BAIIOTHOTO DPETYNIWPOBAHHUS HMEKOT YAaCTHOIMPABOBOM Xxapaktep. KOHEYHO Xe, HeT:
BATIOTHOE NMpaBo POCCHM MMEET CIOXHYIO M CMEILUAHHYIO NPABOBYIO NIPUPOLY, B HEMH
UMEIOTCA KaK IyGANYHO-TIPAaBOBbie HOPMBI, TaK M YacTHOMNpaBoBwie. [1pyu aTOM npesn-
CTAaBJACTCA, YTO IpaBuUia pOCCHﬁCKOl‘O BTIOTHOTO 33KOHOIATENbCTBA 1O TIOBOAY
OTKPBITHSL CYETOB B WHOCTPAaHHLIX OaHKax cledyeT OTHECTH HMEHHO KO BTODLIM: B
NOJIB3Y 9TOr0 rOBOPHUT M TO, YTO MPaBOOTHOILLUEHUA 110 MOBOAY OTKPBITHA U BEHECHUS
GaHKOBCKMX C4eTOB B PocCHM peryiupyioTcs rpaxaaHCKUM TIpaBoM (MHaue U OBITh He
MOXeT, NPUHUMAasl BO BHUMaHUE KaK CYOBEKTOB TAaKMX PaBOOTHOILEHMH, TaK U HX
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OOBEKT W IpEeAMET), M TO, YTO TaKUe NpaBuiia HOCAT He 6e3yCNOBHO 3a0peTUTENbHBIA
XapaxTep (B 4aCTHOCTH, pa3pelliaeTcsi OTKPbIBATh CYETAa BO BpeMs IpebplBaHMs 3a
rpatuuel). CredyeT OOMYCTUTD, YTO B TAKUX MPABUIIAX UMEETCA MyGIMYHO-NPABOBOH
9JIEMEHT, HO, TeM He MeHee, OH He SIBjseTcs npeobnajaioliuM, Y 3TH NpaBuiIa
TATOTEIOT DoJlee K YaCTHOMPaBOBOH cdepe.

Ecnu xe cumrath, YTOo BCe HOPMBI BAIIOTHOIO 3aKOHOAATENbCTBA PoccUM MMeIOT
Ny6AMYHO-NIPaBOBYIO MPUPOLY, TO TOrAa BOOGLIE HET HUKAKOM NpobieMbi: OHM GYIYT
MPUMEHATHCS a Priori ¥ Bceraa, He3aBUCHMO OT YKA3aHUI POCCHUIACKMX KOJUTU3MOHHBIX
Hopm. OIHAKO aBTOP HACTOSALLEN CTATbH TAKYIO TOUKY 3PDEHUS HE pasfesierT.

5.4.1. Mpencrapnserca, YTo Mp1 OTMEYEHHOM KOMIU3HM NpeobianaTh DODKHBI He
MHOCTpaHHbBIE YaCTHOIPAaBOBble HOPMBbI, 8 HOPMbI POCCUIHCKOTO BaMIOTHOIO 3aKOHOAa-

_TeJbCTBA. YCTaHARIMBAEMOE KOJUTM3MOHHBIM MPAaBUJIOM NYyHKTa 2 cTtaThu 165 OcHoB

rpaxnaHckoro 3axoHomatenbctBa Coro3a CCP u pecny6auk 1991 r. npemnucaHue
HNPUMEHATh MHOCTpaHHOE NMPaBO HAMIEXNUT PACCMaTPHBATh B KaYeCTBe OBLUETO YKa3a-
HUSI, a HalleJIeHWe MaTepUaslbHO-TIPaBOBOM HOPMBI 3KCTEPPUTOPHAIBHBIM 3ddek-
TOM — HUMEIOIIMM [IPMOPUTET CIIEUUATILHBIM ITOJIOKEHHEM, HCKMOYEHUEM U3 TaKOIo
obuuero yxasauusa. B camom aesnte, npunaHie MaTepHANTLHO-NPaBoBoOil HOopMe lex fori
SKCTEPPUTOPUAIBHOM CHJIBI HANIPaBIEHO HMEHHO Ha CO3JaHHe UCKIMIOYEHHs! U3 0OLUero
KOJUTH3MOHHOTO TpaBUiia MPUMEHEHH WHOCTPAaHHOTO 3aKOHa, U B 9TOM MJIaHE OHO,
KaK yXe€ OTMeYaloch, CTOMT B OJHOM psAAy C OpYIMMM escape clauses. Tem cambiM
3aKOHOJAATE)Ib NMPH3HAET, YTO KOJUIU3UOHHOK HOpMe MM GbUI NIPHAAH CJIVILIKOM O0Jb-
LIOH 0BBEM, KOTODHIH CIIedyeT YMEHBLUUTE 33 c4eT chephl IPAMEHEHUS IKCTEPPUTO-
pyaibHON MaTepUAIbHON HOPMBI.

KpoMe Toro, B JaHHOM Clly4ae B 110/Ib3y IPMMEHEHHUS HOPM POCCHICKOIO BATIOT-
HOTO 3aKOHOIATeNbCTBA TOBOPUT, HANIPHMED, M TO, YTO B [1OCJEIHHUX MOXHO YCMOTDETh
MyGIMYHO-NPAaBOBOH 3/IEMEHT (a, KaK M3BECTHO, TOCYNapCcTBa MPHMEHSIOT Ha CBoel
TEPPUTOPHH BCETAa CBOM IyOIMYHO-NPaBOBBIE HOPMBI, HEB3Wpas Ha MHOCTPAHHOE
Nnpago).

5.4.2. HaxoHell, B 0DOCHOBaHHE YTBEPXIEHHS O MpeoGNafaHMK AeHCTBUS poc-
CHICKMX BaJIOTHBIX HOPM Hall JeHCTBHEM MHOCTPaHHBIX YaCTHOMPABOBBIX HENb3s He
YIOMSIHYTb 00 MHCTHTYTE CBEPXMMIIEPATHBHBIX HOPM lege fori (xom B 3ajauy HacTos-
IIEH CTaThbM ¥ HE BXOAMT NOAPOGHOE €ro OCBElUEHME, U BCEX MHTEPECYIOLMXCS MM
C/leyeT OToC/aTh K MHBIM HeTouHuKaM) 20, HamnexuT TMuIb yKasatk Ha TO, YTO CMBICI
9TOr0 MHCTHUTYTA COCTOMT B MMPHU3HAHMH HaNUYMS B 3aKOHOMATENLCTBE Cya OCOGBIX
HMIIEPAaTUBHBIX HOPM, KOTOpble BC/ENCTBME YKA3aHMA B HUX CAMHX WIM BBULOY X
0coGOro 3HayeHws, B TOM 4YHCIe ISl OBECTIEYeHHMs! TIpaB M OXPaHSAEMBIX 32KOHOM
HHTEPECOB yYaCTHHKOB NIPaBOBOIo 060pOTa, PeryJMpyIOT COOTBETCTBYIOLIME OTHOLLE-
HHMA He3aBHCHMMO OT MOJIeXallero NPUMEHEHHUIO TpaBa.

CooTBETCTBEHHO, HOPMbI BATIOTHOrO PeryIupoBaHHsi Poccyu, yduTHIBas MX 0CO-
Boe 3HayeHMe B COBPEMEHHBIX POCCHICKHX YCTOBHSX U BHIDAKAEMYIO MMM 3KOHOMM-
HECKYIO MOJUTHKY TOCYAapCTBA, MOXHO OTHECTH K CBEPXMMIIEDATHBHBIM HOpMawm
3aKoHonareNibcTBa Poccuu B KO/LTH3MOHHOM acniexte: “Tem He menee, npedcmaensemcs
GOSMOXCHbIM NEpeUuCaums me HOpMbi, komopsle, 8 pesyasmame obobuenus doxmpunsl it
CyOebHoii npaxmuxu & dannoii obracmu, MO2ym umems CBepXUMNEPAMUBHBII Xapaxmep.
Smo ropmet no 3awume npaeé nompebumeneti, npaeuaa 6atiOMHO20 38K0HO0ANEALCINEA,
HOPMbL 0 npedenax OmeemcmeeHHOCMI MOPCK020 NEPeaoIULKA, HOPMB GHMUMPECMo8CKo20
3aKOHO0aMeAbCmea, SKCNOPMHbIE U UMNOPMHBIE 02PAHUHEHUS, HODMMN, O2paHuquearouue
c6o60dy 0oz060pa 6 unmepecax 3auumul Gonee caaboii CMopoHn dozoeopa, npasiaa o
Hennvix Gymazax u Opyzue”?! (sbimesieHo MHow. — M.A).

VIHBIMU CIIOBaMH, ¢ TOYKM 3peHUST HHCTHTYTA CBEPXMMIIEPATHBHbBIX HOPM flege fori,
B pacCMaTpHBaeMOM CHTYalUMM HOPMbI BAKOTHOIO pEryjJUpOBaHMS PoccHy NOJDKHBI
ABJIATHCA NPUMEHHUMBIMU BCEIa, HE3aBUCHMO OT TOTO, YTO MPaBOOTHOILUEHME MO
TIOBONY OTKPBHITHSI CYETa B MHOCTPaHHOM GaHKe JIOKAJIM30BAHO 3a TpaHMUEH U o
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oblUEMY YKa3aHMI0 POCCHHCKON KONHM3MOHHON HOPMBI MOMIEXHUT PEryJIMpOBaHHIO

HMHOCTP2HHBIM [1PABOM.

KoHeyHo Xxe, HeobXxoauMo YNOMAHYTb 1 O TOM, YTO UHCTHTYT CBEPXHUMIICPATHUBHBLIX:

HOpM lege fori B 3aKOHOZATENbCTBE POCCHM €llle He 3aKpeIvleH, YTO YKa3aHUE Ha HEro
MMeeTcd TONBKO B mpoekTte pasgena VII “MexaynaponHoe 4acTHoe mpaBo” yacTu
tpeThet ['paxaaHckoro konekca Poccuu, M YTO BBHAY 3TOTO OH MOXET pacCMaTpH-
BaThCA KaK He MPUMEHUMBIH Ha NIPaKTHKeE.

OnHaKo ¢ 3THMM MOXHO M He cornaiuarscsl (a poccHiickoe rocynapcrso u LleHT-
paneHBIl G6aHK. P® M He cornacarcd), yka3piBasi Ha TO, YTO HOPMBbI BTIOTHOTO
peryaupoBaHMs Poccum cyluecTBYIOT OOBEKTUBHO, HOCAT OCOOBII xapakTep, rnpecie-
LYIOT 0CODBble LEJM U JOMKHBI HAaXOOWUTh NPMMEHEHWE BHE 3aBUCHMMOCTH OT Ipasa,
TMPU3HAHHOTO MPUMEHMMBIM COTJIACHO POCCUACKHM KOJUTM3MOHHBIM HOpPMaM, W BHE
3aBUCHMOCTH OT TOTO, 3aKPEMJIEHO JIM B MO3UTUBHOM POCCHIICKOM IpaBe yTIOMMHaHKe
00 MHCTUTYTE CBEPXMMIIEPAaTHBHBIX HOPM: 0COGYIO CHJIy ¥ HEOGXOAMMOCTh TIPUMEHE-
HUSL HOpDME TIpMIAeT ee XapaKTep W MpecielayeMasl elo leflb, a He YIIOMMHaHHE O
NOCTeIHUX B 3aKOHOMATE/NLCTBE.

5.5. 1o BceM yKa3aHHBIM BbIllIE€ IPHYMHAM HEJIb3sl HE NPU3HATDb, YTO XOTSI HOPMbI
BJIIOTHOTO pPEryavpoBaHusl Poccum mno MOBOLY OTKPLITHUSL PE3UAEHTAMH CYETOB B
MHOCTpaHHbIX 6aHKaX OTHECTH K HOpMaM NyGIHYHOTO nipaBa WM Ny6IHYHOrO NMopsiaKa
HENb3s, OHU, TEM He MeHee, MOMIeXaT IPUMEHEHHUIO BCETAa, AaXe eCIH NMPaBOOTHO-
LIEHUS 110 NMOBOAY OTKPHITUS CUYETOB, C TOYKH 3PEHHUS POCCUHCKOTO KOJUIM3HUOHHOIO
PEryJIMpOBaHUA, TIOAYHHSIOTCA MHOCTPAHHOMY TNPaBy U B CyYae KOJUTU3HH C MOCHIe-
HUM BCerna AOMUHUPYIOT Ha HUM.

5.6. TaxuM 06pa3oM, ClieLyeT MCXOAUTb U3 TOTO, YTO KOJIb CKOPO NpaBOOTHOLLEHHE
IO MOBOAY OTKPBITHS PE3UIEHTOM CYeTa B MHOCTPAHHOM OaHKe PeryanpyeTcs C TOUKHY
3PEHMS POCCUMICKOTO NpaBa POCCUHCKUMH CIELMTbHBIMY NpaBIWIaMH, TO 33 Hapyllie-
HHUE NOCAEIHUX NPUMEHHMBIMU SIBJISIIOTCS CaHKUMM Takke poccuiickoro mpasa. Co-
OTBETCTBEHHO, ABJISAETCH JIA NPUMEHMMOI cTaThsi 168 I'paxzaHckoro xonekca PP?
OTBeT ZOMXEH ObITH MONOXUTEIBHBIM, XOTS U ¢ HEKOTOPLIM YTOUHEHUEM.

5.6.1. B ToM cnyyae, Korqa M3 oOILETr0 KOJUTHM3KOHHOTO TMpaBWiIa NpHMeHEHUs
MHOCTPaHHOIO NpaBa AENAeTCsl MCKIIOYeHHE Ha OCHOBAHMM TaKMX KOJUTH3MOHHBIX
HMHCTPYMEHTOB, KaK 3KCTEPPUTOPHANbLHBIN 3 deKT HOpMBbI lex fori UM ee CBEPXHMMIIE-
PAaTUBHBIH XapakTep, TO 3TO €HIe He 3HAYMT, YTO CTATYTOM TIPABOOTHOIUEHHS CTaHO-
BUTCA caM Jex fori. Takum o6pa3zoM, NMPaBOOTHOLIEHHE B OIHUX CBOMX aCIEKTaX MOXET
PeryaMpoBaThCsi HOpMaMH lex causae, a B ApYTUX — CHELMAIbHBIMHY NIpaBUIaMH Jex
Jori. TeM He MeHee, Takoe MPaBOOTHOLUEHHKE CHENYeT, M0 OGIUEMY NIPaBHITYy, CYMTATD
HE BJIEKYIUMM IOPMIHYECKMX TMOCJIEACTBHH B LIEJIOM, €CJIH HMEHHO 06 3TOM rOBOPSIT
COOTBETCTBYIOIME NIPAaBWIa WIH lex causae, WIH Xe lex fori, HSCMOTPA Ha TO, YTO B
JEACTBUTENIBHOCTH KaXXIbli{ U3 HUX PEryJMpyeT TOJIBKO OTAENbHYIO YaCTh MPAaBOOTHO-
HIEHHA.

A KOJIb CKOPO MMEIOLIHME 3KCTEPPUTOPUATBHBIA 3¢GdEKT M CBEPXMMIIEPATUBHLIH
XapaxTep HOPMbI BTIOTHOTO 3aKOHozaTenbcTBa PoccHM 06 OTKPHITHH CYETOB pe3u-
LIEHTaMH B MHOCTPaHHBIX 6aHKaX, KaK yXe rOBOPHJIOCH BhILIE, HOCAT YaCTHOIPABOBOM
Xapaxrep, TO, Ka3aloch Obl, SIBJSIETCS NPUMEHMMONH M YaCTHOIpPABOBas HOPMA CTa-
¥ 168 I'paxnanckoro Komexca PO (“Cderxa, He coomsemcmsyiowas mpebosanusm
3aKOHA UAU UHBIX NPABOEHIX AKMOB, HUMMONCHA, €CAU 3aKOH He YCMAHAEAueéaem, 4mo
maKas cOeaxa ocnopuma, uau He npedycMampueaem UHsx nociedcmeuil Hapyuenus’).

5.6.2. Tem He MeHee, cTaThio 168 [paxmanckoro konekca PD cuecth uckmoun-
TEJIbLHO NMPUMEHUMOI Henb3s. JIeno B TOM, YTO B nyHkTe 4 ctathM 2 3akoHa PO “O
BaJIIOTHOM PeryJMpOBaHMH M BaJIOTHOM KOHTpOJie” roBoputcs: “CHenky, 3aiIodeH -
HBI€ B HapYILUeHUE NOJIOXEHUHA HACTOALIEro 3aKOHa, ABIAIOTCS HEeAeHCTBUTENBHEIMM”,
Hanee, B cratbe 14 310r0 Xe 3aKOHa BBOAMTCA MOHATHE “HE3aKOHHLIE aeicreus’”,
KOTOpOE XOTSl M HE NOSCHSETCS, HO, OYEBMIHO, HMEET B BUAY TE NCHCTBUS, KOTOpbIE
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cIeJKaMH He SBJISIIOTCA, HO BaTiOTHOE 3aKoHomatenbctBo Poccuu napymator. Coor-
BeTCTBEHHO, cTaTbsA 2 3akoHa PO “O BalOTHOM peryJMpOBaHMM M BaIIOTHOM KOH-
Tponie” sBJIsieTCs Gonee CEUUANbLHOH, ¥ NIPEUMYLLECTBEHHOMY IIPUMEHEHMIO, C TOUKH
3peHHst IOPUANYECKON TEXHUKH, MOUTEXHUT UMEHHO oHa. Bripouem, crates 168 I'pax-
JAHCKOro Konekca PO MoXeT NpUMeHsThCS CyOcHAMapHO.

6. TaxuM 06pa3oM, IepBoOli CaHKIMEH pOCCUIICKOro Npasa 3a HapylieHWe pOCCHiA-
CKHX SKCTEPPUTOPUAIBHEBIX IPABWI OTKPBITHS PE3NWIAEHTAMU CYETOB B MWHOCTPAHHBIX
6aHKax SIBIAETCA HEAEUCTBUTENBHOCTD CAEOK IO OTKPBITHIO CYETOB, TPOUCTEKAIOILAS
13 HOpMBI cTaThut 5 3akoHa P® “O BanOTHOM PEryMpoBaHHMH M BaIOTHOM KOHTpONe”
H cy6eunmapHo u3 cratbi 168 IpaxnaHckoro xonexca P®.

6.1. CoOTBETCTBEHHO, B KaYyeCTBE HE BIAEKYIINX HUKAKUX IOPHANUYECKHX TOCHIE-
CTBMH POCCHICKMM NpaBoM OyIyT paccMaTpvBaThesl M TaKME NEHCTBMsA, KaK BO3IEp-
KaHUE OT 3aKPbLITMs CYETOB B MHOCTpaHHBIX 6GaHKax, BO3AEPXaHHWE OT IIEpEBOAA
OCTaTKOB 10 HHUM B PoccHio U BosaepxXaHWe OT BBo3a B PoccHlio Bcex MONyYEHHBIX B
pe3y/bTaTe 3aKPBLITHSA TAKUX CYETOB BATIOTHHIX LeHHOCTeil. IHBIMM cloBaMH, pesu-
JEHT, ¢ TOYKH 3pEHUsS POCCHUICKOro MpaBa, MOXET CYMTATLCS HE HMEIOLLUM 3aKOHHO
3a IpaHMLE! HMKAKMX BTIOTHBIX LIEHHOCTEH, HE MMEIOLIMM 3aKOHHOIO IpaBa MX
KCIOJIb30BATh, U, COOTBETCTBEHHO, BCE €r0 CAEJIKHU C UCMONb30BaHHEM TAKUX LIEHHOC-
Teit MOTYT GBITh NMOCTABJIEHbI MO Yrpo3y.

6.1.1. Ewe pa3 cieayeT MORYEPKHYTb, YTO B KaUeCTBE HE BIAECKYIIMX HMKAKHX
IOPHANYECKHUX MOCAEOCTBUN POCCHItCKUM NPaBOM JONXHO PACCMAaTpHBATHCS TOJBKO
BO3IEPXKaHHE OT BBO3a B POCCMIO BATIOTHBIX LIEHHOCTEH, MONYYEHHBIX UMEHHO B
pe3yJbTate 3aKPLITHS CYETOB B UHOCTPAHHBIX OaHKaX, a HE BCEX BANIOTHBIX LEHHOCTEH,
MONYYeHHBIX 332 rpaHULEl 110 HHBIM OCHOBaHMSIM.

B uyactHocTH, 3akoH P® “O BaIOTHOM PETYIMPOBAaHUM KM BANIOTHOM KOHTpOse”
W IpYrHe pOCCHIICKHME HOPMATHBHBIE aKThl HE TpeOYyIOT OT POCCHUACKUX PUIUYECKUX
JIMI-PEe3UIEHTOB BBO3a B PoccHio abCcoMoOTHO BeexX MONYyYEHHEBIX 32 rpaHULIEH BalioT-
HbIX LeHHocTeld. 3akoH PP “O BamoTHOM peryiupoBaHUM U BaIIOTHOM KOHTpoie”
OrpaHWyYMBaeTCsd B MyHKTe | cTrathbu 5 cienyiomuMm TpeboBanueM: “Hhocmpannasn
saaoma, noayddemas npednpusmusmu (0peaHU3AUUAMU) — De3UCEHMAMU, noOAexHCum
00S3amensHOMY 3AHMUCACHUI0 HA UX c4emda 6 YHOAHOMOMEHHbX OaHKax, ecau UHoe He
yemanoeneno Llenmpansnom 6anxom Poccutickoid Pedepayuu”. COOTBETCTBEHHO, TOBTO-
pUM ele pa3 To, YyTo HOopMmy myHkTa 11 pasmena VIII “OcHOBHBIX monoxeHuit o
PeryJMpOBaHMM BATIOTHBIX onepanmii Ha Tepputopunt CCCP” (yrBepxaeHHbX [Tuch-
MoM Tocbanka CCCP ot 24 masg 1991 r. Ne 352) o ToM, uto “Ilo oxonuanuu cpoka
npebvieanus 3a eparuyeli pe3audeHm o6a3aH. .. 86e3mu ¢ COONIOOEHUEM MAMONCEHHBIX NPAGUA
6ce noaydeHHwle 3a zpanuyeii éasrominie yennocmu ¢ CCCP”, He cinemyeT TONKOBaTh
PacUIMPUTENIBHO KaK PAaCIpOCTPAHSIOLIYIOCS HA BCe BAJIIOTHBIC LEHHOCTH, NMOAYYEH-
Hble Pe3UACHTAMH 3a TPaHMLIEH 1O OCHOBAHHUAM, OTIHYAIOLIMMCS OT 3aKPLITHA CYeTa
B HHOCTPaHHOM DaHKe: HHOe ObU10 651 HE OCHOBAHHBIM Ha 3aKOHE M HEOIPaBIaHHBIM
orpaHuyeHnueM [{eHTpanbHbEIM 6aHKOM Poccuu npaB pocCUHACKUX rpaXaaH Ha MpUHAak-
JieXalye UM BATIOTHbIE LIEHHOCTH.

6.2. lanee, aHayu3 DeHCTBYIOLLErO IPAXIAHCKOIO ¥ BATIOTHOIO 3aKOHOIATE/IbCTBA
TIOKA3bIBAET, UTO B HEM OTCYTCTBYIOT KaKMe-1H00 CrielMaibHble CAHKIMM HUMEHHO 32
HapylleHHe POCCUHCKHMX 3KCTEPPUTOPHANIBHBIX NPaBWI OTKDLITHA pe3HIeHTaMHU cye-
TOB B MHOCTPAHHBIX GaHKax, 3a BO3LEPXaHHE OT 3aKPLITHA CYETOB B MHOCTPaHHBIX
6aHkax, 3a BO3ZepXaHHE OT NepeBOAa OCTATKOB TO TaKUM cyeTaM B Poccuio M 3a
BO3I€PXKaHKE OT BBO3a B POCCHIO BCex MONYYEHHDIX B PE3Y/bTATE 3aKPHITHA ITHX CYETOB
BaTIOTHBIX UEHHOCTEMN.

PoccuiickiM nipaBoM TIpERYCMOTpEHbI CHELHaIbHbE LUTPadHbie CaHKUMK 3a
HEBO3BpaT BATIOTHOM BBIPYYKH, ONHAKO OHH PACTIPOCTPAHSIOTCS TONBLKO Ha IOPHOM-
YEeCKMX JIM1I, IIPHYEM TOJIBKO B YaCTH UX NpPEANPUHUMATEILCKON NMpubbik. Tak, Yka3s
Ipesunenta PO ot 14 wionsa 1992 r. Ne 629 “O yacTHYHOM H3MEHEHUH IOPANKA
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063aTe/IbHOM TTPONAXM YaCTH BAIIOTHOM BBHIPYYKH M B3MMaHMS IKCMOPTHBIX MOLI-
naunH” B npenycMarpuaet: “8. Ycmarosums, 4mo 6aA0mHAA 8bIPYIKA Om aKcnopma uau
pearu3auuL 30 UHOCMPARHYIO 8aA0MY HA MeppUumopiu Poccuiickoii Pedepayuu mosapos
(pabom, ycaye) nodaedxcum O00A3AMEAbHOMY 3QHUCACHUIO Ha ctiema 6 YROAHOMOHEHHbIX
Ganxax Ha meppumopuu Poccutickold Pedepayuu, ecau UHoe He Pa3peuieHo Ilenmpansrsim
6anrxom Poccuiickoi Pedepayuu. :

3a Hapywenue YKA3aHHOZ0 NOPAOKA 3AHUCACHUA 8ANIOMHOU BbIPYMKY NPeOnpusmus
nodsepearomes wmpady, Harazaemomy It ocydapcmeentoii ano2080li cayxcboil Poccuiickol
Qedepauuu uru Hucnekxyueli 6a110mHo20 KOHMpPOAR, 6 pasmepe gcetl COKpbiMOil 8bipyHKU
& UHOCMPAHHOIT eanome unu pybaeeozo dK8UEANEHMA CYMMbl wmpagpa no kypcy Llenm-

pansrozo 6anxa. Cymmel wmpaga nocmynaiom 6 ghedepanvrbiii 6rodxcem Poccutickol
Pedepayuu.

Ynaama wmpaga we oceoboxcOaem npednpusmus om oba3amenvrozo hepesoda

 8arOMHOI BbIPYHKU HA CHEMA 8 YROAHOMOMeHHbIX OaHKax Poccuiickoit edepayuu”.

7. OMHAKO CKa3aHHOe BOBCE HE O3HAYAET, YTO B PacCMaTPUBAEMOH CHTyauuu
BOOGLIE OTCYTCTBYIOT KaKWe-IuGo caHkuuy. Ieno B TOM, YTO XOTA CHEUHATbHBIX
CaHKIMit M He uMeeTcs, cTaTha 14 3akona P® “O BanioTHOM peryMpOBaHMH U
BAIIOTHOM KOHTpoJe” yCTaHABIWBaeT OOlIMe CAHKIMY B OTHOLICHUM BCEX HenecT-
BUTeJIbHBIX C TOUKHM 3PEHHs 3TOT0 3aKOHa CLENOK M BCEX HE32aKOHHbIX IEHCTBUHM:

“]. Pe3udenmbi, 6KAI0OHAS YNOAHOMOMeHHble OQHKU, U Hepe3udenmsl, Hapyuuguiue
nonooicenus cmameii 2-8 Hacmoswezo 3aKOHa, HeCym omeemcmeeRHocmb € 8ude:

a) 63bicKanuA 6 00x00 20cydapcmea 6cez0 NONYHEHRHO20 no HedelicmeumensHsiM 8 CUny
Hacmoaueeo 3axona coeaxam;

6) g3vickanua & 0oxod eocydapcmea HeoOOCHOBAHHO npuobpementozo He no coeaxe, a
@ pe3ybmanme He3AKOHHbIX dedcmeut.

2. Pesudenmoi, 6KAIOHAS YNOAHOMOHeHHble GAHKU, U Hepe3udeHmui 3a omcymcmeue
yuema sartomubix onepayull, eedenue y1ema 6anlOMHbIX onepayuli ¢ Hapyweruem ycma-
HOBIEHHO20 NOPAOKa, Henpedcmaeserue Ul HeceoespemMentoe npedcmasnerue opzaram u
azeHmam 6aMOMHO20 KOHMPOAR GOKYMEHMOE U UHGOpMAULY 8 COOMEemcmeul C NYHKMoM
2 emambu 13 nacmosuwezo 3axona Hecym omeemcmeenrocms 6 eude wmpagos 8 npedeaax
CyMMbl, KOMOPAs He 6bina yumena, 6buAa yumena HeHAONeHAUUM 06pa3om usu no Komopou
doxymenmayus u ungopmayus He Obuiu npedcmaenensi 6 YCMAHOBAEHHOM nopsoke.
ITopadoK npuesederus K omeemcmeeHHoCmY 6 CAYHasX, npedyCMOMpeHHbX HACMOAYUM
nynxmom, ycmanagauéaemcs Llenmpanornsim 6ankom Poccuiickou Pedepayuu e coomgem-
cmeuu ¢ 3axonamu Poccuiickot Pedepayuu.

3. Ilpu nosmopHoM HapyweHuu YKa3aHHbX 6 Hacmoswel cmambe noAoXHCeHul, a
maKice 30 HebinoAHEHUE AU HeHaorexcauee ebinOAHE e NPeONUCARUI OP2aHO8 6antom-
HO20 KOHMPOAR pe3udeHmbi, 6KAIO4AA YNOAHOMOHEHHbe OAHKU, U Hepe3uleHmbl Hecym
omeemcmeeHHOCMb & 8ude:

a) 63bICKAHUA 8 30X00 20Cy0apcmea CYMM, YKA3AHHbIX 8 nyHKme 1 Hacmosweld cmambu,
a maxxce wmpagos é npedeaax nAMUKPAMHO20 PAIMEPA IMUX CYMM, OCYIECMEAAEMO0
Llenmpansuvim 6anxom Poccuiickoii Pedepayuu 6 coomeememeuu ¢ 3aK0HamMuU Poccuiickou
Dedepayuu;

6) npuocmanoenerus delicmaus Ut AUEHUA Pe3UOeHMOs, 6KA0HAs YOAHOMOHERHbIE
BaHKU, WU HEPe3UOEHMOB BbIOARKLIX ODZAHAMY BAMIOMHNO20 KORMPOAS AUKEN3UH U paspe-
weHul;

8) Opyeux cankyuil, ycmarnoesekHbix 3axono0amenscmeom Poccutickol Dedepayuu.

4. Bavickanue ynoMsaHymbix 8 HACmoAwell cmamoe cymm Wmpagos u UHbX CaHKYul
HPOU3EOOUMCA 0P2aAHAMU BARIONIHO20 KOKMPOAA, 8 MOM HUCAE NO NPEOCMABAEHUI0 a2eHMO8
8ANIOMHO20 KOHMPOARA, C HopuduHeckux AUy — ¢ Geccnoprom nopaoke, a ¢ Quaudeckux
AUY — 8 cyoebHOM.

5. JlonxcHocmuble AUUA OPUOUHECKUX AUY - De3UDEHMOB, 8 MOM HUCAe YNOAHOMOYEHHbIX
6anxos, u ropuduHeckux AUy — Hepe3udenmos, a maKxce (puauMecKue AUYa, BUHOBHbIE 6
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HApYWeRUU 6ANOMH020 3AKOHOOAMEAbCINBA, HECYm Y20M08HYI0, AOMUHUCHPAMUBHYIO U
2paX*cOancKO-APAsoBYIo OMBEMCNBERHOCMb 8 COOMEeemcmeuy ¢ 3axorsodamenscmeom Poc-
cutickoid Pedepayuu’”.

7.1. OueBUAHO, YTO NYHKT 2 aHHOM CTaThW Ha PacCMaTpHBAEMYIO CUTYaLMIO HE
PACTIPOCTPAHSAETCS: 3aKOHOJATENBCTBO He MpPEeXyCMaTpUBAET JUIA POCCUMCKMX (PH3U-
YeCKMX NWLI-PE3UIEHTOB HEOBXOMUMOCTH yyeTa BAIIOTHBIX ortepauuii. YTo xe kacaetcs
NYHKTa 5 JaHHOW CTATbH, TO, KaK YX€ TOBOPWJIOCH Bbill€, YTOJOBHAs WM aIMHHU-
CTpaTMBHAsI OTBETCTBEHHOCTD [UISl POCCHUICKHMX (DM3MYECKMX JIML-PE3MAEHTOB B pac-
CMaTpMBaeMoOil CMTYallMM He npelycMoTpeHa. bBonee Toro, He mnpemycMoTpeHa
Kakasi-mu60 OTBETCTBEHHOCTh B pacCMaTpPHBAEMOI CUTYyallUM U B rpaXXJaHCKO-IIPaBo-
BO# cepe, He OXBATHIBAIOLLEH BaJIOTHOE YaCTHONPABOBOE PEry/MpoBaHUe.

7.2. OnHAKO B TOJNbKO YTO MPOLUMTHPOBAaHHON CTaThe MPUCYTCTBYET NYHKT 1, M BOT
OH-TO [EHCTBUTENBHO MMEET 3HaueHUe. U3 Hero BLITEKAET, YTO BCE MONYYEHHOE TIO
CIENIKE OTKPHITHS CYETa B MHOCTPAHHOM OaHKe IOIEXHUT B3BICKAHHUIO B MONB3Y
poccuiickoro rocyaapctBa. COOTBETCTBEHHO, €CJIH, HAllpUMEp, poccuifickoe Guaniec-
KO€ JIMLO-PE3UAEHT MOJNYYHUT OT HHOCTPAHHOro 6aHKa, IJie OTKPHIT CYET, KaKHUe-Tubo
NPOLIEHTHl, TO OHM MOTYT OblTh B3BICKaHBI ¢ 3TOr0 JMLA B JOXOL POCCHICKOTO
rocyaapcTBa Ha OCHOBAaHMH MOAMYHKTa a) nyHKra | crateu 14 3akoHa PP “O
BJIIOTHOM DErYJHPOBAHHUHU U BATIOTHOM KOHTpOJe”.

Camo coboi1 pasyMeercs, uto B Poccuu Takoe B3BICKAHUE MOXET UMETb MECTO
TOJILKO B CyneOHOM nopsiake.

Kpowme Toro, cienyeT OTMETHTb, UTO B3BICKaHHE B NMOJb3Y POCCHIACKOrO rocyfap-
CTBa BCEro NOJYYEHHOrO MO CHENKE OTKPbITHS PE3UIEHTOM CueTa B MHOCTPAaHHOM
6aHKe MOXET HMETh MECTO He TOJIbKO C Pe3UIeHTa, HO M ¢ caMoro HaHka. OxHako
TNIPEACTABASAETCS OYEBUAHLIM, YTO LUAHCHI HAa TAKOE B3BICKAHUE POCCUICKOE rocynap-
CTBO HMEET, TONbKO eC/M ero TpefoBaHue OyaeT paccMaTpuBaThb POCCHICKME cyn, a
WHOCTpaHHbBIM GaHK GyleT uMeTh MMyllecTBo B Poccun. MHocTpaHHbiit cyn Bpsia nu
YIOBJETBOPUT NoaobHoe TpeboBaHue.

7.3. He coBceM MMOHATHO, MOXET JIM HOpMa NONITYHKTa O) nyHkra | cTtathu 14
3akoHa P® “O BanmoTHOM peEryJiMpoBaHUM U BaTIOTHOM KOHTpOje” (0 B3bICKAHUU B
JIOXO[ rocyAapcTBa HeOBOCHOBAHHO NMPHOOPETEHHOro He MO CHEJNKE, a B PE3yabTaTe
HEe3aKOHHBIX NeNUCTBHI) ObITh pacpoCTpaHeHa Ha Bce MPUOOPETEHHOE B PE3yJbTaTe
BO3MepXaHUs PE3UAEHTOM OT 3aKpLITUS cyeTa B MHOCTPAaHHOM 0aHKe, BO3EDXaHMsI
MM OT MepeBoia OCTATKOB 10 TAKOMY cuyeTy B POCCHIO M BO3REPXaHMS OT BBO3a BCEX
TIOJTYYEHHBIX B Pe3y/IbTaTe 3aKPhITHS 3TOro CyeTa BAMIOTHbIX LIeHHOcTeH B Poccurio. B
CaMoM JeJie, HopMa FOBOPHUT O OeCTBUSIX, TOTAA KaK KaX/Iblif U3 TaKMX TPeX Cly4yaeB
sriseTcs 6e3neiicTBueM. B LienoM npeactasnsieTcs, YTo coracHo npaewy Verba fortius
accipiuntur contra proferentem (Ci06a 00AYCHbI NOHUMAMbCA Hauboaee cmMpoeo Npomue
moeo, Kmo ucnoas3yem ux) NOANyHKT 6) nyHkta | cratbk 14 yKaszaHHoro 3axoHa PO
He JIOJDKEH TOJIKOBAThCS PaCIIUPHTENBHO, M K PU3NIECKOMY JHILY-PE3ULEHTY B Cllydae
M060ro U3 yKazaHHBIX BUAOB BO3LEPXaHHS NPUMEHSTH €r0 He Clemyer.

7.4. Conepxanue nyHkTa | cratbd 14 3akona P® “O panioTHOM perynupoBaHHM
Y BaIIOTHOM KOHTpOJE” CTaBUT €€ OAMH BEChMa UHTEPECHBLH BOMpPOC: HOMYCTHMO
M paccMaTpHUBaTb B Ka4€CTBE ‘BCE20 NOAYHEHHO20 NO HeOelCMEUMEAbHbIM 8 CUy
Hacmoawe2o 3axora cOeakam ™ VI Xe B KAYECTBE “He060CHO8AHHO NpuobpemenHozo” Te
CYMMbI, KOTOpbIE ObUIM BHECEHB! WM 3aUMC/IeHb! HAa CYET B MHOCTpPaHHOM 6aHKe U
KOTOpbIE 3aTEM MOJYYAIOTCS PE3UACHTOM KaK BialejIblieM JaHHOro cyera?

OtBer Ha HEro no/KeH ObITh TONbKO OIMH — HET, He JoMycTHMo. BesycioBHO,
HEJIb3s HCKJIKOYATh TOr0, YTO POCCUMCKHE MPABOIPUMEHHUTEIbHBIE OpraHbl NpUBerHyT
K MHOMY NOAXOOY, HO NPaBWIbHBIM €0 CYUTATh HEJIb3S.

Ipexne Bcero, HopMul crateu 14 3akona PP “O BanoTHOM perynuMpoBaHMH W
BAIIOTHOM KOHTpOJIe” HE CJIefyeT TONKOBATh PaclIMPUTENLHO POTUB CYGheKTOB NpaBo-
BOro 06opoTa No npuUyMHe X UMIEPaTUBHOR U OrpaHHYMTENbHOM npuponbl. M3 storo
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ClIElyeT, UTO “8CeM NOAYHEeHHWIM No HedelicmeumenbHuM 6 CUAYy Hacmosuiezo 3axKoHa
cOenkam” WK Xe “Heo60CHO8aHHO npuobpemenHbiM ” HEOOXOAUMO CUMTATh TOJIBKO.TO; YTO
B pe3yJIbTaTe OTKPHITHSI cuera poccuiicKoe GU3MYECKoe JIMLIO-PE3UIEHT MNPIMO, Hemo-
CpPeACTBEHHO U 00513aTeNIbHO MpHoBpeTaeT Wik puobpereT. YIMM e MoryT ObITh TOBKO
IIpOLIEHThl Ha CYyMMy Ha [IaHHOM cyeTe. Bce ocranbHble MOCTYILIEHHS Ha CYET M .CaMa
CYMMa Ha CcYeTe He MOTYT pacLieHMBaThCS B BUOE “8ce2o nosy4eHHo20 no hedelicmeumens-
HbLM 8 CUAY HACMOAIYe20 3aKoHa cleakam” WK Xe B KauecTBE “HeobOoCHOsanno npuobpe-
mennozo”. Tak, MOCTYTIIEHHS Ha CYET He SIBJISIIOTCSl TeM, YTO JIMLIO MOXET MNOMYYHTh
NpPAMO, HEMOCPeCTBEHHO M 00sI3aTelbHO B pe3y/ibTaTe OTKPBITUSI CYETa: 3TH CYMMBI
HMEIOT IPSMYIO U HETNOCPEACTBEHHYIO CBAI3b C CAMUM CUYETOM, a HE C €F0 OTKPHITHEM, H,
KpPOME TOrO, MX MOCTYIUIEHHE Ha 3TOT CYeT BOBCE He JeTePMHHHMPOBAHO 00s3aTeNbHbIM
obpa3oM ero oTkpbiTeM. UTo Xe KacaeTcst caMoil CyMMBI Ha cuere, TO pyU3HIecKoe JIULO
JO/DKHO GyleT MOMyYyuTh ee Ha3a[l BOBCE He B pe3ysibTaTe TOro, YTO OHO OTKPBUIO CYET:
OHO TIOJIY4YaeT ee HMEHHO TIOTOMY, UTO paHee OHa yXe MpuHajjlexana eMy, 1 OCHOBaHHE
JIAHHOTO MONyYyeHUst HUKAK He CBA3aHO C OTKPBLITHUEM CUeTa, WIM Xe C BO3AEPKAHUEM OT
€r0 3aKpBITHS, WIM Xe C Bo3IepXaHHEM OT IepeBoda ocTaTKoB Mo HeMy B Poccuio, wiu
e ¢ Bo3epXaHUEM OT BBO3a NOJyYyeHHOH cyMMbl B Poceuio.

KpoMe Toro, U3bATHE B NOJIb3Y POCCUICKOTO rocyapcTBa BCEX CYMM, HaXoAAIIMX-
cs Ha cyeTe, COBCEM He ObUTo Obi copa3MepHO MaciuTabaM HapylleHUsl ¥ He COOTBeT-
CTBOBAJIO OB MPUHLMIAM pa3yMHOCTM W cripaBeMBocTA. MHBIMM cioBaMH, Koib
CKOpO poccuifckasi BIacTb pellnsia OTPaHUYUTL NMpaBo COOCTBEHHOCTH POCCHUHCKMX
$HU3UYECKHX TML-PE3NIEHTOB HA MHOCTPAHHYIO BaIIOTY, TO 3TU OTPaHUYEHHUS HODKHB
CONPOBOXAATECS, N0 MEHblIEH Mepe, pasyMHBIMU CAHKUUSIMH, HE CTaBILLUMUMU COBCT-
BeHHHUKA B ellle 6oee HEBHITOAHOE TONOXEHHE.,

Hcxoas M3 KpUTEPHs! pa3yMHOCTH M KOHCTUTYLUMOHHOTO TpeboBaHUs copa3Mep-
HOCTH CaHKLMMH, HEOOXOAMMO MCXOOUTb M3 TOro, YTo MyHXT 1 crateu 14 3akoHa PO
“O BaMIOTHOM pEryJIHpOBaHWM M BATIOTHOM KOHTpOJie” JOJKEH HCTOJIKOBBIBATHCA
MMEHHO OrPaHMYMTENILHO U TaKUM 00pa3oM, KaK 3T0 GbUIO MpeAIoXeHO Bolllie.

8. Bce BbllLleckazaHHOE IO3BONSAET MPHUIATH K BBIBOAY O TOM, YTO AEHCTBYylOLIEE
POCCHIICKOE 3aKOHOAATEILCTBO SIBISIETCS JOCTAaTOYHO CJIab0pa3sBUTHIM U HeorpeaesieH-
HbIM B cepe YCTAaHOBIEHHs] CAHKLIMH 32 OTKPBITHE POCCUHCKUM (DHU3NYECKUM JIULIOM-
PE3UICHTOM CYeTa B HHOCTpaHHOM 0aHKe B HapylleHHe YCTaHOBJIEHHOTO pOCCHHCKHUM
peryMpoBaHUEM MOPSAKA, 3a BO3AEpXKaHWe OT €ro 3aKpbITUS M 3a BO3ldepXaHHe OT
BO3BpaTa TAKUM JIMLIOM BaIIOTHBIX HEHHOCTEH C 3TOTO cYeTa M3-3a rpaHULb! B Poccuio.

TeM He MeHee, pyKOBOACTBYSICh BhILUEyKa3aHHbIMM KPUTEPUSIMU Y IpaBWIaMH
TOJKOBaHMA, BUObI NAHHBIX CAaHKLUUK U UX TNpefesibl OMpeae/IiTh MOXHO Tak, KakK 3TO
6bUIO cleflaHO Bblllle, ¥ B CBETEe ACHCTBYIOLIErO DEryJTHPOBAaHHSI TaKWE CaHKLMH
ABISUTCH Obl BIOJIHE COPa3MEePHBIMU TeM HapylleHUsIM, KOTOPbIMH SBJISIOTCS OTKpHI-
THE PE3UAECHTOM cYeTa B MHOCTPaHHOM DaHKe B HapylleHHe YCTaHORJIEHHBIX B Poccun
NpaByj, BO3JEpXKaHME OT ero 3aKpbiTMsl Y BO3AEPXaHHE OT BO3BpaTa BATIOTHBIX
LIEHHOCTeH € 3TOTO cyeTa M3-3a rpaHUubl B Poccuio. EauHcTBeHHOE, uero cnemyer
Cepbe3HO OMacaThC COOTBETCTBYIOIUMM PE3HICHTAM — HelpaBOMEPHOrO pacliMpU-
TEJbHOTO TONIKOBaHUA NyHKTa | crarbu 14 3akoHa PP “O BanoTHOM peryaMpoBaHUH
M BAJTIOTHOM KOHTPOJIE”, PUCK KOTOPOro AOCTATOMHO BEJIHK.

AWM. Mypauos,

KaHIMAAT IOPHINYECKHUX HayK,

napTHep MeXAyHapoAHoH ropuaudeckoit dupmsr “MMUIT & K°”,
CTaplIWi Npenojasatenb Kadeapsl

MEXIYHapOAHOTO YacTHOTO M IrpaXIaHCKOro Ipasa

MI'MMO (Vuuepcutera) MU PO,

noapobuee o6 aBTope cM. Ne 4 Haulero XypHana 3a 1999 rog.
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I' Beppec JI. Bnagenbuam cueroB B Benbruu m JliokceMbBypre He CTOMT crniaTh
criokoitHo. — KomMepcants-DAILY, 1995, Ne 20, c. 1, 4.

2 Ifynkm S cmamou 1 3axona PO om 9 oxmabps 1992 2. Ne 3615-1 “O samomuom
pezyauposanuy u eanomHoM Konmpone” 0aem caedyiouiee onpedenerue: “Pesudenmot:

a) QusuMeckue AuKA, UMEIOUUE NOCMOAHHOe Mecmoxcumenscmeo 6 Pocculickol
Pedepayuu, € mom Hucne epemenno Haxodawuecs 3a npederamu Poccuiickold Pedepauuu;

6) ropuduveckue auua, co30aHHbie 8 coomeemcmeuy ¢ 3akoHodamenscmeom Poccuii-
cxoti Pedepayuu, ¢ mecmonaxoxcoenuem 6 Poccutickoii Pedepayuu,

8) npeonpusMUA U OP2AHU3AYUU, He ABAAIOUUECS OPUOUHECKUMU AUKAMU, CO30aHHbIe
6 coomeemcmeuu ¢ 3axonodamenscmeom Poccuiickoti Pedepayuu, ¢ mecmonaxoncoeruem
6 Poccuiickoii Pedepavuu;

2) Qunaomamuteckue u unbte oguuuansibie npedcmasumenscmea Poccutickoi Dede-
pauuu, naxodswuecs 3a npedeaamu Poccutickoti Pedepayuu;

0) naxodswueca 3a npedeaamu Poccutickoii Dedepayuu puauanst u npedcmagumens-
cmea pe3udermog, YKa3anHsix e noonyrkmax “6” u “e ” nacmosauezo nynkma” (Poccutickas
eazema, 1992, 4 Hos6ps).

3 Broanemens nopmamusnwvix akmoé munucmepeme u gedomcme CCCP, 1991, Ne 12.

4 Qunancosan 2azema, 1993, Ne 22.

3 ITynkr 4 Mucema Lientpansroro 6anka Poccuu ot 24 deppans 1995 r. N 12-86.
— He ony6iMkoBaHo. CM.: cripaBoyHasi npaBoBast cucteMa “TAPAHT”, sepcus 4.07.

IIpu 5TOM B NanbHeilueM HaIOTOBBI acleKT paccMaTpyMBaeMOro BOINpOca, Kax
COBC‘})LUCHHO CaMOCTOSATE/bHBIM, MPUHUMATLCS BO BHUMaHWE He OynerT.

TepMUH “3KCTEPPUTOPHANBHOCTL”, KAK M3BECTHO, UMEET TPH PalIMYHBIX 3Ha-
YeHuUs. 31eCh U ajlee OH, a TAKXKe MPOU3BOAHBIE OT HETO MIOHATHS OYAYT yIOTPeOAATLCA
TOJBKO B OHOM M3 TaKMX 3HayeHMit M OyayT O3HayaTh BO3MOXHOCTb NPUMEHEHUS B
roCyaapcTBe €ro HOpM K TpPaBOOTHOLUEHWAM, JIOKQJIW30BAHHLIM BHE MPELENOB €ro
IOPHCAMKIIMH.

8 Mupkynsp HKUJ PCDCP or 12 anpens 1922 r. Ne 42. — Eeopses B.B,,
Jawxesun I H., [Inomxun H.A., Pozenomom B./. IlpaBoBoe nonoxeHue GUMYECKUX
U lopuauuyecknx auu CCCP 3a rpanuueit. CHCTeMaTU3MpPOBAaHHbiE MaTepHalbl C
KOMMeHTaprsiMu. — M., 1926, ¢.186—187. HackonbpKo M3BECTHO aBTOPY HAcTOsILIEH
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