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KoHKypeHTHBIE IPENMYIIECTBA
apourtpaka B PO

B JIeJIax 00 ymiepoe

U YIIYIIEHHOM BBITO/IE

0. 3. MOHACTBIPCKUH, yupeautens Konnerum ansokatoB
«MoHacTtbipcKui, 3wb6a, CtenaHoB & MapTHepsbi»,
coyupeautenb PoHaa 6narogapHbiX BbIYCKHUKOB
MeXayHapoaHo-npasoBoro ¢akynsteta MTMMO,

KaHaupaT ipuaudecKux HayK; monastyrsky@mazs.ru

OCHOBHOU NPUBNEKAMEALPHOCTIBIO APOUMPANKA ABASLEMCS €20 CAMOCMOs-
meavHocmy. OH He Moxcem NOOUUHAMBCS NPABUAY eOUH006PA3US NPABONPU-
MEHEHUSL B CMPOZOM CublCae 3mozo caosa. IrhasHnas Pynkyus apbumpadica 3a-
KAUAeMC 8 UHOUBUOYAAbHOM NOOX00e K cnopy. B nepsyro ouepedv om wHezo
0XHCUOAEMCA NOAYUEHUE YOBIMKOB C HEUCNPABHOZO KOHMPAZEHMA O 002080PY.
Cmamyc mpemenckux mpubyraios8 U peuaruux oeaa apbumpos maxos, ¥mo
OHU He CBA3ZANDBL KAACCUUECKUMU MEOPUAMY KAYZAALHOCTIU O OeUCTNBUMEALHOU,
HENOCPeoCMmBeHHOU, PEAAbHOU U UHOU NPUUUHHOYU CBAZU, HYICHBIMU OAS MO20,
YmMobvt OUCUUNAUHUPOBAMD CYOebHbLY Npouecc.

M nenrno wuporoe ucnoav308aHUE AALMEPHAMUBHBIL OOKMPUHALLHBLL HADA-
60mox cocmasasiem 8aiCHOE KOHKYPEHMHOE npeumyuecmsao apbumpaxca neped
zocyoapcmeennbimy cyoamu. Xopowo U38ecmua He YCmpausarowas KAUeHmos
ocobenHrocmy mpemeuckozo pazbupamesbcmaa — 3Mo CPOKU UX OCYULeCMBACHUSL
U, 22A8HOC, HANUCAHUS PeUeHUll. BadcHbim KOHRKYPEHMHDBIM KarecmB8oMm apbumpa
ABAAEMCA HAAUUUC OOKMPUHAADHBLL 83248008, KOMOPbLE HALO0AM BbLPAICEHUE 8
NYOAUKAUUAL U BHICMYNACHUAL U COCMABASIOM €20 COOCMBEHHYIO KOMNALKCHYIO
mouxy 3peHusn. [Ipyzot 6eccnopro npumazamesvuvlit uHcmpymenm apbumpa-
scett u memood mpemelcKux cyoeti — 3mo 6oaee 8bLCOKaAsL CMenemns PUdUUecKozo
meopuecmaa npu paszbope dea. Y 20cyoapcmaerrblx cyoeil 3mozo Hem, NOCKOALKY
8 UX cayuae 3mo He NOAONHCEHO.

Knmouegsie croea: apbumpai; urousudyasvrviik no0xo0 K Cnopy; Cmamyc
mpemeuckur mpubyHaaros; GLLMEPHAMUBHBLE OOKMPUHAALHBIE HAPAOOMKU,
KOHKYPEeHmHoe Kauecmao apbumpa; 10puouuecKoe maopuecmaso.

OCHOBHOJI IIPUBJIEKATEJILHOM YEPTOl B HMEPBYIO OUepenb MeXIYHAPOXHOIO
KOMMEPUECKOro, a TakKxKe OOBIYHOTO apburpazka ABJIAETCA €ro CaMOCTOATE b~
HOCTH B YAOBJIETBOPEHMM 3aIIPOCOB JIEJIOBOTO COOOIIIECTBA II0 IIOBORY IIPEOXOJe-
HUA TeX NPaBOBbIX 0ApbEPOB M TPYLHOCTEN, 3aCTAaBJIAIOIINX COMHEBATHLCA B BO3-
MOZKHOCTH TIOJIYUUTH JIeMICTBEHHYIO 3allUTy CBOUX KOMMEPUYECKMUX OXMUIAHUIM,
KOTOpad JaeT CTUMMYJI K IPeAIpUHIMAaTENbCKON MHMUMATHBE ¥, caMoe IJIaBHOe,
K PMCKY. YUaCTHMKM pazdbupaTesbCTBA MHOTAA HE IIPUAAIOT 3HAYEHNMA TOMY, UTO
apburpazk He MOZKET MONYMHATHCA IIPaBUIY €AMHO0Opa3usa IPaBOIPUMeHEeHN s
B CTPOTOM CMBICJIE BTOTO CJI0Ba, 6€3yCI0BHO 00A3aTeIbHOMY AJIA I0PIMCAMKIIOH-
HBIX OpraHoB. CylllecTByeT IIPUMHIINIT eIMHCTBA CyAeOHOM IPaKTUKN KaK yCIOBME
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IIPABOBOI OIIPENEJIEHHOCTH, M C 3TUM MaJo KTO OyzeT cropuTh. Ho Tpereiickoe
IIPOM3BOACTBO He NOJIKHO CJIETIO CJAeR0BaTh 3TOM IIPaBOBOY MaKCHMe, eTo IepBeii-
ad PYHKIMA 3aKJI0YaeTcd B MHAVBUAYAJIBHOM IIOZIXOAE K criopy. ToabKo Torna
IpenMylnecTBo apburpaxka OyzeT IponeMOHCTPUPOBAHO HaIIeMy OOIIeCcTBY, MH-
BeCTOpaM, IIPeAIPMHNMATEIIAM B IIOJIHOJ Mepe.

Ilosxy4yenne ybbITKOB ¢ HeMCIIPaBHOTO KOHTPAreHTa II0 IOTOBOPY — 9TO B IEP-
BYIO O4epenb TO, YTO OXMjaeTcA oT apburpazxka. 8 mapra 2015 r. 6pw1a IpUHA-
Ta M3BECTHA, HOCALIAA PEBOJIIOIMOHHBIM XapaKTep IonpasKa B ['pazkaaHCKuii
Kozexc (1. 5 et 393) o ToMm, 4To cyAbpu ob6a3anbI ex officio mpucyxkgaTs npaAMOIn
ylep6 1 YIIyIIeHHYIO BBITOAY II0 KPUTEPMAM CIIPABEAJIMBOCTY M COPA3ZMEPHOCTH
JOIIYIIIeHHOMY HapyIIeHUIO, eCJM 3aTPYAHUTEIbHO YCTAHOBUTE UX TOYHBIN pas3-
Mep, HeCMOTPA Ha yCUJIMSA JCTIOB.

OTOT oAX0 ObLI M3BeCTEH IIPaKTUIECKO opucupygenmym ee B XIX B. u
He fABJAeTCA KaKMM-JMO0 ocobeHHBIM M300peTeHeM HAIllero BpeMeHM WM 3a-
MMCTBOBaHMEM U3 3aIaJHBIX NOKTPUH. ETo 11esib — CTUMMYyJMPOBaTHL TaKMe MCKH,
KOTZla Bpef, yinepd B s060M ciydae, TOBOPA COBPEMEHHBIM S3BIKOM, HOJIXKEH
MOHeTH3MpOBaTheA 6e3 ydera, B TOM umciie, HAAIYMAaHHBIX BO3pazkeHnin o6 oT-
CYTCTBUM IIPMYMHHON CBA3M. B Tex ciy4yaax, Korjia HaJIMIIO BMHA OTBETUMKOB,
He BazXKHO, AeVICTBYIOT KOMMEPCAHThI MJM IIPOCThIe rpakaane. Bmecre ¢ TeM, mo
HalllMM HaOJIFOAeHMAM, YIIOMAHYTHIN MMITyJIbC 3aKOHOAATEIISA IIOHAT CylaMy He-
BepHO. BeIpazxaeTcd 3TO B IIepBYIO odepelb B yXKeCTOYeHun TPpeOOBaHMII K 10~
Ka3bIBaeMOJ IPUYIMHHOCTM YOBITKOB, KOTOPYIO OIATHL-TAKM HOJKEH 000CHOBbLI-
BaTh HOCKUTENb TpebOOoBaHMA. DTO HENB3A IIPU3HATh KOHCTPYKTUBHBIM TIOIXOHLOM.
Apburpazxk He 00s3aH 3TOMY CJeNOBaTh. EMy HMYTO He MelllaeT UCXOOUTE U3 00-
paTHOI npesyMmimy 06 060CHOBaHMM OTCYTCTBMA KAy3aJbHOCTHU HAPYIIINUTEJIEM,
0 4eM TOBOPAT M NMIILYT COBPEeMEHHBbIE TEOPETUKM M YHeHbIe, I, CaMOe TJIaBHOe,
VI3 TOTO, YTO VMHTEHCHBHOCTL JAHHOM CBA3M CO3JlaeT caMa rpybdas HeOpPeXHOCTD,
yMbICEJ, B OCOOEHHOCTY B JOTOBOPHBIX OTHOIIIEHUAX.

CTpouTesIbHBI NOAPALIMK AJA BO3BEIEHNMA 3JaHUA HAMEPEHHO MCITOJb-
30BaJl HEKAYECTBEHHBIN I[eMeHT. JIoM paspyllleH HEeIpeojoJuMOi CHJION, 3eM-
JeTpsAceHMeM, ABJEHMEM CTUXMIHOTO XapakTepa, obJIafaroluM CBOCTBAMM
HEIMPEeABUAEHHOCTH ¥ HeIPefoTBpaTUMOCTI. Takoe nelicTBHMe IIPMPONBI — Xpe-
CTOMAaTHIHEBII IIpyMep Gopc-MazkKopHOro obcroarenberBa. Cyabl paccMaTpuBa-
J GBI ero Kak (haKTop, BOOOIIe 0CBOOOKAAIOIINI OT OTBETCTBEHHOCTH, TaK KakK
NPpUYMHHAA CBA3b MeXAY IIPaBOHAPYIIEHMEM MJINU HENOJKHBIM JICIIOJHEHMEM
JOTOBOPHBIX 00A3aTesIbCTB U yinepOoMm npepBaHa. VineanbHbIl apburpak Ha-
3Ha4MJI ObI OKCIIEPTHU3BI JIJIA YCTAHOBJIEHNS TOT0, HACKOJIbKO HEKOHIMIIVOHHOCTD
IIeMeHTa JJIM ee CTelleHb OKa3aJjack IIPUYMHON pa3pyllleHysa, KaKoe IIPeBRbILIIeHe
IOJIM IIeCKa ¥ T. II. CZIeJIajIoCh POKOBBIM. J B 3TOJ BOJHE DKCIIEPTHU3 IIPOTEKIIN
OBI TOabI.

Ho craTyc Tpereiickux TpuOyHaJIOB M PeIIaINX AeJI0 apOUTPoOB TAKOB, YTO
OHM He CBA33aHbI KJIACCUYIECKIMM TEOPUAMM Kay3aJbHOCTH O AeVICTBUTEILHOM, He-
[IOCPEACTBEHHOM, PeaJIbHOM Y IIP. IIPUYIMHHOM CBA3Y, HYZKHBIMM AJIS TOTO, YTOOBI
TVCLIMIIMHUPOBATE MEHHO TOJIBEKO CyAeOHbBI Tporiece. ABTOPUTETHbIE IIPaBOBe-
IbI BCE Yallle TOBOPAT O TOM, YTO CBOVICTBO BMHBI TAKOBO, YTO OHA CaMa ABJAETCH
BasKHBIM KOMIIOHEHTOM Kay3aJIbHOCTH, M YTO BOBCe He 00A3aTebHO, 4TOOBI B3a-
MMOCBA3aHHOCTE ObLiIa HeOOXOAMMO, eCIM HAJMIO ABHAA ee CyObLeKTMBHAS [0~
CTAaTOYHOCTh. B Ha3BaHHOM JieJie 3T0 1e(eKTHOCTD 3/aHNA KaK Pe3yasTaT pabor,
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a COILyTCTBYIOLIAS M ropaszo OoJee cuyIbHAA NPUIMHA He NOJKHA M30aBJIATL OT
OTBETCTBEHHOCTH.

YcraHOBKa TPeTeNCKUX CyAell Ha CKPYIIyJIe3HbIN pa3bop BcexX HI0AHCOB 1 06-
CTOATEJILCTB U IIIMPOKOE MCIOJIb30BaHye aJbTePHATUBHBIX JOKTPUHAJIBHBIX Ha~
PaboTOK COCTABJAIOT BasKHOE KOHKYPEHTHOE IIPEMMYILIIECTBO apburpaxka repen
TOCyJapCTBeHHBIMM CyAaMMu. Be3 akTMBHOTO ero 3aleliCTBOBAHNA TPETECKas
CyICTEMA He ITOJIy4MT HYXKHOTI'0 BJMAHNA, POJIM M 3HaUYeHUd, KaKye JOJIKHbI [IpH-
HajjieXkaTh €} B Halllell CTpaHe.

B TpeTelickoM co0bIllecTBe MMeeTCA YBEPEHHOCTHh B TOM, 4TO pedpopma Bee-
TaKU YIOPANOYNUT yCJIOBYUA, B KOTOPBIX paboTaioT apbuTpakHbIe yupexKIeHMA,
SABJSIOIIMECS COaBTOPAMM PellIeHUil UM TPETeMCKUX IIPOAYKTOB B TOM CMBICJE,
4YTO OHM POPMUPYIOT UX CTHUJIIb, 33JJaI0T IIapaMeTph! pa3bupaTeabCcTBa, He TOBOPA
yxke 06 obreit oOcTaHOBKE CIYIIAHMI. YYaCTHUKY PBIHKA IOPUIVMYECKNAX YCIYT
IIpeKpPacHO OCBEJIOMJIEHbI M BOCIIPMHMMAIOT KaK JaHHOCTD, YTO M3BECTHBIE BCEil
[IPaBOBOM OTPACM CHEUMAJNCTEI, X yCIEeXM, JOCTVIKEHWS, KPYIIHbIe IIPOEKTEI,
BRIMIDaHHEBIE JleJla COlepzKaT B cebe BasKHBIM, a TO M OIPENeNSION il 0PMCHBII
KOMIIOHEHT, BHe KOTOPOTO aJBOKaT, IPAKTUKYIOIINI IOPUCT UMeEeT APYTYIO WA
Ja¥kKe HEITOJIHYIO MHAMBUAYAJbLHOCTE. VIHYIO, HO BCe 3Ke B3a¥MOCBA3h MOXKHO IIpOo-
CIIEINTDL MEZKY TPEeTeVICKMM yIpeXKAeHNeM U ITaHeJ b0 apOUTPOB, pa3peniaroimx
crrop. KoHKypupya Mexzay coboit, apbuTpazKHbIe IEHTPBI ECTECTBEHHBIM 06pa3zom
M3XKVBYT T€ HENOCTATKM, KOTOPbIe CepPbe3HO CHUIKAIOT BEPOATHOCTH MX BBIOOpA
y4acTHMKaMM KOMMep4YecKMX oTHolleHmit. Heycrpanpariasa ocobeHHOCTS Tpe-
TeliCKOTO pa3bupareabcTBa XOPOIIIO M3BECTHA — DTO CPOKM MX OCYII[eCTBIICHNA I,
TJIaBHOe, OHM XKe (CPOKM) HallMICaHMA pelreHuit. VIHorma X AJUTeIbHOCTD IIPOCTO
LIOKMPYET: HECKOJBKO MeCAILEB, II0JIroga 1 6ojee. 3TO TO, YTO COCTABJISAET HAIILY
IPUBBIYHYIO peasbHOCTh. Ho Takaa 0oco6eHHOCTL He yCTpamBaeT KIMEHTOB, MM
NPUXOAUTCA NOKJIaLbIBaTh O TOM, YTO XOTH ¥ He CTOJb BBICOKOTO KAa4YeCTBa, HO
CyZeOHBII aKT MOXKHO IIOJIYINTD 33 TPM MeCAIla C MOMEHTA IIOHaYl MCKa, HO ITOZ-
pobHOe ¥ MOTMBMPOBAaHHOe apbMTpazKHOe pellleHne XKAaTh JOJIr0, 8 KPOMe TOTO,
1pebbIBATh B HEBEZEHNMM BCE OTO BpPeMs: KTO ke nobenma B cuope? Haneemes,
4TO IPEACTaBUTENM TPETEVICKMX YIPeKASHMI IOHUMAIOT, YTO YCTPAHEHMEM 9TO~
ro IrJIaBHOrO, MOXKHO CKa3aTh, IPMHINIIMAJIBHOTO HENOCTATKa OHM MHOTOKPATHO
MOAHMMAIOT IIPUBJIEKATENLHOCTE M ABTOPUTET CBOET0 apOMUTPasKHOTO IeHTpa.

Ho craHoBJeHMe, pasBuTie IIpaBOBOI Cpelbl BOKPYT TPeTeicKux pazbupa-
TEJILCTB He MCYEePIILIBAETCH TOJBKO COPEBHOBAHMEM YUPeKAEHUII APYT C APYTrOM,
XOTS 9TO M OCHOBHOE€, 3a KJMEHTYPY ¥ JOXOJHOCTh. BOJIbIIIOE 3HaYeHMe MMeeT
durypa apburpa, n3bupaemoro cropoHoit. Ceilgac OHa OPUEHTUPYETCS B CBOEM
BbIOOpEe Ha cJaemylomniye IIapamMeTpbl: aBTOPUTETHOCTH, CIIOCOGHOCTE TIOHMMATD
TpeboBaHNA, CTOMKOCTh K BJMSHMIO OIIIOHEHTA ¥ MX Jj1066McToB 1 T. 1. BmecTe
c TeM ecThb GoJee BazxkHOE, eCIM TaK MOKHO BbIPA3UTHCS, KOHKYPEHTHOE Kade-~
CTBO apbuTpa, KOTOPBII B OCHOBHOM T'OTOB IIOCBATUTE BCero cebs 6JaropomHo
MMCCHM TaK Ha3bIBae€MOTr'0 KBaJIMMUIMPOBAHHOIO IPABOCYAYA. DTO €ro HOKTPU-
HaJIbHbIE B3IVIAE], KOTOPBIE apOuUTpP, BEIPA3yB dyepes IIyOJIMKAIUM, BbICTYILICH,
JMMeeT KaK CBOero pofa cOOCTBEHHYIO TOUKY 3PEHUSA, KOTOPYIO OH TOTOB OTCTa-
MBaTh U B IpoIeccax. 3Ty coobpakeHNss BOZHUKAIOT IEPUOAMYIECKI U3 HAaIlIei
cobereerHOM npakTHKY. [To ogrOoMy 13 et B MKAC TpeboBamms KAMEHTa B CUILY
Mozey PaboThI B Pa3HBIX CTPAHAX, CBAZAHHONM C OTPOMHBLIMM IIOCTABKAMM TaK
HA3bIBAEMBIX CMapTQOHOB, 3aKJI0YAIICH B YILIaTe (OMHAHCOBBIX CAHKIIA, TIOX
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YCJIOBMEM HIPUHATVA KOTOPBIX IUJIEpaM BBEPAIMCH OrPOMHBIe nmapTmy. IOpuan-
YeCcKMe KOHCYJIbTAaHTHI HAIIIEr0 KJIMEeHTa He IIPUaJM HePBOHAYAJILHOTO 3Hade-
HUsI TOMY, UTO B HaIllell IPUCAUKINM IPUHATO IOBCEMECTHO CHUKATH IITPadbl
0 pa3Mepa yMO3pUTeIbHBIX yObITKOB. He 6BL7I0 APyroro BBIXOAA, KaK MCKATh
apbuTpa, MoAAePKMBAIOIIETO MAEI0 HECHUKAEMOM HEYCTOVKU B ONpeeseHHBIX
obcTosATENBCTBAX, TaK KaK OH BBICKA3BIBAJ €€ IIy0JmyHO. VIMeHHO TaKoOi aJjro-
PUTM M IIOAXOJ B IIPMHIMIIE CIOCOOCTBOBAMM Pe3yIbTATY.

Csoboga apOGuTPOB NPy pa3pelleHMy BONIPOCA MATEPUAIBHOTO IIpaBa ecTh
(PyHAaMeHTaJbHOE CBOJCTBO TPeTeiiCKOro pas3buparesnbCTBa M INIaBHOE KOHKY-
PEeHTHOE IIPEeVMYIIECTBO II€PE]] TOCYAapPCTBEHHBIMHY yupexaeHuamu. OHO IpeBoc-
XOIUT 110 OOJIBIIOMY CYEeTy TaKMe XapaKTePUCTUKM TPETeHCKOTo pasbupaTesb-
CTBa, KaK CKPYIyJIe3HOCTh, KOHPUAEHIMAILHOCTh, OKOHYATEILHOCTE. Be3 SCHOTO
IIOHMMAaHUA 3TOT0 apObuTpazk BpAX JIM IIOJIYy4NT GoJIbliioe pacnpocTpanenne. Cra-
periiye HEHTPRI IPOCTO IPONOJIKAT PaboTy co cBoell HapabGOTAHHO! KIMEHTY-
porii.

B Poccwmitckoit @enepanym — He3aTPaTHOE TOCYAApPCTBEHHOE IIPaBOCyMe.
51 HamepeHHO He yIOTPEOMI CIOBO «JEIIIEBOE», HECYIIeE HEraTUBHBIA OTTEHOK, —
3T0 ObLIO ORI HecHpaBe#JIMBO. YPOBEHDb CyZell, pexke BCEero ameLIAHMOHHOIM,
KaCCaIMOHHOM MHCTAaHIMI, 0cOOEHHO B HAIIIUX 00EMX CTOJMIAX JOBOJLHO BHICOK.
06 sTOM, B HACTHOCTY, MO3KHO CYAUTH I10 MyOJIMKanMAM «BeCTHMKA 3KOHOMIMYE-
ckoro npasocyausa CeBepo-3anagHoro okpyra». CpoKy pacCMOTPEHMUA e B T'o-
CYyZIapCTBEHHBIX CYAaX, €CJIM CPaBHMBATE C APYTMMY IOPUCAVIKIMAMIY, UBYMJILAIOT U
BBI3BIBAIOT OOJIBIIIOE 0fj00peHNe CIelMaICTOB, KIVEHTOB, OPMCTOB-IIPAKTHUKOB.
Ho ecTb TO, 9ero He MOXKeT OBITh ¥ CyAei, TaK KaK 9TO MM He [OJIOKEHO MIMEeTb, I
4YTO ABJIAETCA 6ECCIIOPHBIM IPUTATATENBLHBIM MHCTPYMEHTOM apbuTpazkeii u Me-
TOZOM TPETENCKMX CyJeil, — aT0 6oJiee BbICOKAA CTENeHb HPUMIECKOr0 TBOpYe-
cTBa IIpu pasbope Jer; TIaTeIbHOE BHIMAHNE K HECTAHJAPTHBIM TPEOOBaHIIAM,
CJIOXRMBIIVIMCSH ¥ MCTIA, 00paTUBIIET0CA 33 IPaBOBOM 3alLUTOIM.

MpI, KaK IPaKTUKYIOIIME IOPUCTEI, HaJleeMCs, YTO TpeTelicKue CyAbl OyAyT
STUM IIPEUMYIIIeCTBOM aKTUBHO II0Jb30BaThCS. '

Cnacubo 3a BEHMMaHMe.
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