MeHHuCTaH, Poccust 1 Y36ekncTaH), a Takke MeXXAy HapOAHbIX HENPaBUTE b~
craennbix opranusaiuit (MKKK, ®onn Ara Xana u ap.), kotopele pabora-
JIM C TAJPKUKCKMMU CTOPOHAMH B MPaBOBO# chepe pasperteHHs KOH(IHKTa
uapsiny ¢ NOAMTHYECKUMH, COLMANbHO-IKOHOMHUECKUMHU U T'YMaHUTaPHbI-
MM aCIIEKTaMH.
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M3GPAHHBIE JEJIA MEKAYHAPOAHOM
YACTHO-IIPABOBO# NIPAKTHKU
KOJJIETUUN ALABOKATOB
«MOHACTBIPCKUH, 3I0GA, CTEITAHOB
& ITAPTHEPDBI»

IlpuBeaeHue B UCIOJIHEHUE PelleHUs]
apOuTpaxa npu MexIyHapoaHO# TOProBoM
maJjiare: mpoodjieMbl M MYTH MX pelleHuss

Xoowvixun P.M.*

B xonneruo aasokaros «M3C u [TapTHepb» 0OpaTuiach KpynHas 1Be/-
ckas Qupma (anee no TekcTy — «Pupman), KOTOpas Creunanu3upyercsa
HA W3TOTOBNEHMH OBOPYHOBaHHS IJIs JECONPOMBILIIEHHbIX MPEANPHATHH
¢ npock00oit 06 OKa3aHHU IOPHAMYECKON MOMOLLK B TPUBEACHUH B UCIOJI-
HEHHE pelleHHe MeXIyHapomHoro apburpaxa. Tlopsnok mpuBeaeHuUs
apOUTPaXKHBIX PELICHUH B UCIIONHEHUE Ha CCrOAHSLIHUA [CH)L NpeTepnen
HEKOTOpble W3MEHEHHA B CBA3M C BBEAEHMEM B JEHCTBME HOBLIX ApOHT-
PaXKHOTO MpoLeccyansHoro koexca PO (nanee — «ATIK PO») u T'paxnan-
ckoro mnpoteccyanbHoro xopekca PO («['TIK PD»), B cBs3u ¢ uem npea-
cTaBasieTCsl HEOOXOAUMBIM M3JIOXKHMTh HEKOTOPbIC CMOPHbLIE BOTPOCHI, BO3-
HUKAIOLLKeE TIPY PACCMOTPEHUH NMonobHOH kareropun aei. OrnpeeneHnem
ApBUTPaXXHOTO CyIa MEPBOH MHCTaHUMK pellenue apOuTpaxa ObuIo IpH-
BEJCHO B UCIIONHEHHE, OJHAKO, MOTHBUPOBOUHAS YaCTh PELUEHMs TOBOPHUT
0 HEKOTOPOM HEIOTOHMMAHUH POCCHHCKHMHM CYAbAMHU MOpsijika coBepliie-
HHUS MOJOOHBIX MPOLIECCYATbHbIX JEHCTBUH. BbI3BaHO Takoe HeJonoHHMa-
HHUE, [IPEX/IE BCETO, TEM, UTO apOUTPaXKHLIE CYIbl HE MMEIOT TAKOrO OIbITa
MPUBENCHHUS B HCITOJTHEHUE HHOCTPAHHbIX apOUTPAXKHBIX PELICHUH, KAKMM
o6nafaroT cyms! o0uiel IOPUCAMKLMH, @ TAKKE HEIaTHBHLIM OTHOILEHHEM

* XombixuH Poman MuxaiinoBuy — afJBOKAT KOMJIErMH aaBOKaToB «Motacthipekuit, 3100a,
Crenanos & [TapTHeps», acmUpaHT Kadeaphl MEXAYHAPOAHOIO 4ACTHOIO H IPaXK1aHCKOro
npasa MITUMO (V) MU Poccun.
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Cyaei apOUTPAXKHBIX CYAOB K M3YUEHHIO NPAKTUKY CYIOB, TTOAYHHSIIOLHX-
cst BepxoBromy cyny. Henb3s He cornacutbes ¢ muenneM A.H. MypaHosa:
«BAXHO HE TO, KaKkue Cyibl OyAyT pacCMaTpHBAaTh TakHe BONPOCHI, a To,
HaCKOJIbKO KBaITU(HMUMPOBAHO 3TO OyNeT OCyMIECTBAATLCA»' .

Ho sepuemcs x (abyne nena:

®upma nocrapuna 06opyNOBaHHE COBMECTHOMY HPEANPHUATHIO, PACIO-
JoxxeHHoMy B Mockse. [1o3xe ObII10 3aKJIIOUEHO HOMOJNHUTENBHOE COMla-
lIeHHe, B COOTBETCTBHM C KOTOPBIM Bce npasa [ToKynarens 1o KOHTPaKTy
MEPEIUTH K U3BECTHOMY PETMOHANLHOMY JIECONPOMBIIUIEHHOMY XOJIMHIY
(manee — «XonauHr»). XoNavHT 3aKMIOYMA €UIe ONHO JONONHHMTENBHOE
cornameHue, B COOTBETCTBUH € KOTOpbIM PrpMa mocTaBuia JOMONHUTENBHO
060pynoBaHHe IS MPOM3BOACTBA UE/UTONO03EL. B CBsi3u ¢ Heomnaroi Xon-
AuHroM 00ycioBneHHOH ueHbl, PUpma obpatunachk B ApGUTPaxHbIil Cyi
MTII ¢ npocs6oit 0 npoBeneHny apGUTPaNKHOTO Pa3bUpaTesCTRa.

Mexnynaponublit apOuTpaxHblit Cys npu MexayHapoaHoi Toproso#
Ianare 16 utous 2003 roga BhHEC OKOHYATENBHOE PELICHHE [0 AeNy
NoI2049/TE o B3biCKaHHH CyMMbl yGBITKOB 110 I0TOBOPY, IIPOLEHTOB U pac-
XOLOB CBA3AHHEIX C MPOBEACHUEM apOUTPaKHOTO Pa3bHpaTenLCTBa Ha of-
mwyto cymmy 10 809 908,57 noanapos CIIA u 250 000 mBenckux Kpo.
Ilo cornawenuo cTopoH, MecToM NMpoBeneHHUs! apbutpaxa 6b11 1. CTOK-
roneMm, senws. Kpome Toro, apGutpa B pe30IIOTHBHOM YACTH peLIeHHs
He YCTaHOBMJI TOYHYIO CyMMy NPOLEHTOB, MOMIEKAIIUX BO3MELLEHHIO,
a JIMUIb yKa3al, YTO NPOLIEHTHl B3bICKMBAIOTCS B COOTBETCTBHUU CO CT. 6
3axona Ileeunn «O npoueHTaxy, a Takxe CyMMy, Ha KOTOPYIO Ha4MCis-
10TCS IPOLIEHTBI, NEPHOJ] UX HAYMCICHMUAL.

I. Komnerenuus cynos no Bonpocam npuseaenus
B UCNOJTHEHHE PelleHMH MeXIyHAPOIHBIX apGuTpakKei

Ho npunsatusa AIK P® s 2002 rogy, apOMTpaKHBIE CYIBI HE UMEITH KOM-
METCHIMH pACCMATPUBATL JieNa O NPUBEAEHHH B HCIONHEHHE pelUeHHil
apbutpaxeii (Tpereiickux cynos)?. Takoe NPaBO y HUX MOSBUIOCH TONbKO
¢ npunsTueM AIIK P®, rmaga 31 kotoporo mpsimo YPErynupoBaia Takyio
BO3MOXHOCTb. B cootsercTBiM cO cT. 242 ATIK PO, PELUEHHsT MexXIyHa-

' Mypanoe A.H. Vicnonnenue HHOCTPaHHBIX Cyneb A
YOEOHBIX ¥ apOUTPKHBIX perIeHui. — M,
2002. C. 124, PP peen =

2 .
Cwm.: Myparoe A.H. Vicnonuenne MHOCTPAHHBIX CYNeOHBIX M apOUTPaXHbIX peleHuil:
KOMIETEHLIMA POCCHHACKHX CYa0B. — M., 2002,
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POOHBLIX KOMMEPYECKHUX ap6m*pa>1<eﬁ, MPHUHAATLIX Ha TCPPUTOPUSIX HITOCT-
paHHbIX TOCYAApCTB 110 crHopaM M UHBLIM J€JaM, BO3ZHUKAIOUIUM TIPH OCY-

4 pecTBEHUM NPEANPUHUMATENILCKON M HHOM IKOHOMHUUECKON JICATEIILHOC-
I TH, IPW3HAIOTCA M NPUBOAATCS B Ucnonnenne B PO apOurpaxcbiMu cyjla-
4 MM, eCNM Mpu3HAHWE U NPUBEJCHHME B MCITOAHEHUE TAKHX pElUCiini
} lpe/lycMOTpEeHO MeX1yHapOAHbIM JOTOBOpPOM PMD i deaepanbibiv 3aKo-
4 HOM.

B cootserctuH ¢ 1. 1 cT. 242 ATIK P® 3asasneque o rpusiaium U npu-

4 BEACHMM B MCIIOJHEHUH PELICHHs MEXIYHApPOAHOIo apOuTpaxka Obljio M0-
1 naHo B ApbuTpaxublii cyn UpkyTckod 06aacTu (110 MECTY HaxoX/aeHms!

XonauHra).
B cootsercTBuu co cT. 241 AIIK P®D, pewienus TpeTeHCKUX CyH0B
H MEXTYHAPOAHBIX KOMMEPUECKHUX apOUTPaXEH, MPUHSATLIE HMH HA TEpPH-

; TOPUSX MHOCTPAHHBIX TOCYHApCTB, MO CNIOpaM M HHbLIM JicjiaM, BO3HHKaIO-

MM TP OCYILECTBIEHHH NPEeANPHHUMATENLCKOH W HHOH HKOHOMHYEC-
KoM [esATenbHOCTH (MHOCTpaHHble apOUTpaXuble PELIeHHs ), NPU3HAIOTCS
¥ TIPUBOAATCS B McnoiHeHue B Poccuiickolt deaepauny apOUTpaiibiMi
CyAaM¥, eC/ld MPU3HAHHWE M MPUBEJEHME B MCIONHEHHME TAKUX pPELIEHHH
MpelyCMOTPEHO MEXAyHapoaHbIM morosopom Poccuiickon ®Menepaumnu
¥ (henepasbHbIM 3aKOHOM.

B yKka3aHHOW HOpME MCIIOMB30BAaH COIO3 «M», UTO O3HAYaeT HEeoOXOaH-
MOCTBH HaJTMuHMsl OAHOBPEMEHHO M MEXIYHAPOAHOTO JIOroBopa 1 (herepalib-
HOTO 3aKOHa, MPEeNyCMaTPUBAIOILUX NPUBEAEHHE B UCIONHEHHUE MHOCTPAH-
HbIX apbuTpaxHbIX pemieHni. Ho 4To umen BBuay 3akonojaarens? dop-
manbHo, AITK P® takxe siBnseTcs penepanbHbLIM 3aKOHOM, HO PH TakoM
NOHUMaHUK He TpeboBanoCh JeaaTh OrOBOPKY O TOM, YTO apOMTpaxibic
pEILIEHHs] MCHIONHATCSA MPH HAIMYMH HE TONBKO MEXKAYHApOAHOr0 N0I0-
BOpa, HO U (enepanbHOro 3akoHa. B nurepaType Takie yka3blBaercs, 4ro
JAHHYO CCBUIKY CJEAyeT IOHMMATh Kak Cchbiulky Ha 3akoH PD «O mexy-
HapOMHOM KOMMepueckoM apburpaxe»’. [lpeacraBasiercs, uTo B TeKCTe
cT. 241 copepxurcs owinbKa — 3aKOHOZATENb HAMEPEBAICS IPUMEHUTE COLO’
«UJIM», OOMYCTHB, TEM CAMbIM, BO3MOKHOCTD NPUBEIEHHS B MCIOMHEHHE
pelIeHHH TpeTeNCKMX CYNOB, €C/IM 3TO NMpSAMO NpeaycMarpuBaercs (heje-
pasibHBIM 3akoHOM. Tak, Hanpumep, 4. 6 cT. | D3 «O HecoCTOATENLIHOCTH
(GankpoTcTBE)» NMpENyCMaTPHBAET, YTO PEUIEHUsS MHOCTPAHILIX CYA0B 10

iCm.: Mypanos A.H. Tocnepcraus BeTymenus 8 cuty AITK PO 2002 1. juis Mesxciynapojt-
HOro xomMMepueckoro apburpaxa B Poccuu // MOCKOBCKHH JKyPHAIT MEXKILYHAPOMHOIO (Ipa-
Ba, 2003. Ne 3. C. 188.
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JIeNiaM O HECOCTONTENBHOCTH (0aHKPOTCTBE) NMPU3HAKOTCA HA Havyanax Bia-
MMHOCTH, €C/IH MHOE He NMpelyCcMOTpeHO ¢enepanbHbIM 3aKOHOM. MHO
BbIBO O cMbicie CT. 241 ATIK P® npencrasisiercs abcypAHbIM, TOTOMY
YTO NPH TAKOM TOJIKOBaHMH He ObL10 HEOOXOMUMOCTH YKa3blBaTh Ha Hailk-
yue QenepanbHOro 3akoHa, kois ckopo AIIK mpenycmarpuBaeT npusene-
HHE B UCTIONHEHHE MHOCTPAHHBIX apOUTPaXKHBIX PEUIEHHH — HOCTaTOYHO
ObLIO MPOCTO yKa3aTh Ha NpPHBEJEHHE B MCIOJHEHME pelueHu# apOutpa-
el MpU HaIMYHK MEXITYyHapOAHOrO JOroBOpa.

MesxaynaponssiM qoroBopoM P®, koTopeiM NpemycMarpuBaeTcs MpPH-
BEJICHHE B UCIONIHEHHE PEICHUH MEXIyHapOJHBIX KOMMEPYECKHUX apOuT-
paked, NPUHATHIX HA TEPPUTOPHIX MHOCTPAHHBIX FOCYHApCTB, SIBJIAETCS
Konusenuuss OOH o npusHaHM{ ¥ NpUBENEHUM B UCIIOJHEHHUE MHOCTPaH-
HBIX apOUTPaXKHBIX perenuii (npuraTa B Heto-Hopxe, 10 uons 1958 rona,
Janee 1o Texkcty — «Hpro-HopKckas KOHBEHLHA» ). DTa KOHBEHLHS BCTYMH-
na B cuny ans Hiseuuu 27.04.1972, a nns CCCP, npaBonpeeMHHUKOM KOTO-
poro seasercs Poccuiickas ®enepauns, — 22.11.1960. Crarpeit 11I Holo-
MOpKCKOH KOHBEHLMH TalOKe IIPEIyCMOTpEHa OOS3aHHOCTH KOMIETEHTHBIX
cynos PO npuBOAHUTL B HCTIOIHEHHE UHOCTPAHHBIE apOUTPaXKHBIE PELLICHM.

Mexnay Tem, cynpst Apburpaxksoro cyna Mpxyrckoit obnacTu, ynoBner-
BOpHB 3asiBieHUs PUPMBl O NMPHU3HAHMM U [IPUBENCHUM B HCIIOJIHEHHE Ha
TeppHTOpUH PD apOHUTpa)KHOTrO pellieHHs, He yKasaja B TEKCTe omnpenee-
Hus Ha Hero-iopkekyro xoHBeHuuu 1958 rona. Takoe ymyiueHue co ctopo-
HBI CY/1a, XOTS U HE MOXKET IIPUBECTU K OTMEHE CyAeOHOro aKTa, [opoxiaeT
BONPOCK! O TOM, Ha KAKOM OCHOBAHHH CyZ IpHUBEJ B HCIIOJIHEHHE 3TO ap-
OuTpaxHoe pelieHye. OUEBUIHO, CTONb «JAKOHUYHASD» MOTHBHPOBKA Of-
peneneHus BbI3BaHa TEM, YTO CyIbH BCE elle 60ATCs MPUMEHATh MEXITyHa-
pOIHbIE NOrOBODEI, T.K. HE UMEIOT JOCTAaTOYHOH HOATOTOBKH B BOMpOCAx
MEXAYHapOOHOIO YacTHOIO IpaBa.

II. Hapuresxauiee 3apepeHue apouTPaKHOro peLieHus

ApOuTpaxkHelit Cysl, B ONpeeNeHuH 0 Ha3HauyeHHuH CyneGHoro pasbupa-
TEIbCTBA NOTPEOOBAN OT 3aABHTEN NPEACTABUTE KOIHIO PEeLIeHUs apOuT-
paxxa, NOANKCAaHHYIO NpencenaTeieM 3TOro TPETEHCKOro cyma. Xord u. 3
cT. 242 ATIK PO dopmanbHO He pacKpHIBAET, YTO TIOHMMAETCS TIOf, Hafe-
KalMM YAOCTOBEpEHHEM HHOCTPAHHOIO apOUTPaXKHOTO PEILEHHMS, CYIbI
BCE 4alle NPUMMEHAIOT MO aHaJOrMK 4. 3 cT. 231 KoTopast mpexycMaTpusa-
er: «Konus pewenus nocmosnHo delicmeyiowezo mpemeiickozo cyda Mo-
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aHcem Bbimb 3a8epeHa npedceduame.1er MpemetcKoeo Cyod, KON PeUIeHs
cyoa 015 paspeutertis KOHKpenHo2o cnopa 00axcna Gotme HOMapud.ibio
ydocmosepernar. Hano ckazars, uro npumenenne cT. 231 AITK PP Bo3Mox-
HO TONBKO MO @HAJOrUH, 100 B CHITy MPAMOro yka3aHHs 3akOHa (Hanpu-
Mep, kaK 3To caenaHo B 4. 2 cT. 244 ATIK P®), notomy uTo QOpMabHO,
NpUBENEHHE B UCTIOIHEHHE UHOCTPaHHbIX apOHUTPaXKHBIX PELIEHHH pery-

- nupyetcs camoctoaTenbHo# rnasoit 31 ATIK P®. Hanuume aByX noXoxux

pasnenoB «I[1pou3BOACTBO f10 A€NaM O BblOaue UCITOIHUTENBLHOrO JIMCTA 1A
NMPUHYAUTENBHOE HCIOHEHHE PelleHus TpeTeHckoro cyaa» (§ 2 rmasbi 30
ATIK P®) u «[Ipon3BoacTBo Mo AenaM O NpH3HAHMM M MPHUBENEHHH B HC-

. [IOTHEHHUE pCLUCHHﬁ HHOCTPAHHLIX Cyd0B U MHOCTPAaHHbIX ap6mpa>i<nblx

pelieHui» (1aBa 31), BBOOMT HEKOTOPbIX CyAE€H B 3abnyXIeHWE 10 BOTI-
pOCYy O TOM, KaKHe HOPMBI ClleflyeT NPUMEHSTh K PACCMOTPEHHIO NOA0OHOH
KaTeropuu fieli, B YaCTHOCTH B OMpeNeNeHHH apOHTPaXKHOro Cyaa 1Mo pac-
cMaTpuBaeMOMYy ey Obla caenaHa ceblika Ha cT. 239 ATTK P, xoTa cre-
10Bajjo OBl CrielHanbHO OTOBOPHTH, YTO OHA MPHUMEHSAETCA B CHIIY yKaza-
Hus B 4. 2 cT. 244 ATIK PO.

B yka3zaHHO#H HOopMe oOpataeT Ha cebs BHUMaHHE TO 0OCTOATENLCTBO,
YTO pellieHHe MHCTHTYLHOHHOro apOuTpaxka MOXET, @ HE JOKHO ObITh

4 3aBepeHO ero npeacenateneM. MMeHHO ¢ 3TOH MpoGIEMOH MbI CTONKHY-

JIMCh, IOTOMY YTO pelleHUs apbuTpaxHoro cyaa npd MTII Hukoraa ue
3aBEPAIOTCA €ro NpencenaresneMm.

B 00BsAcHeEHHUAX M0 Iy MBI yKa3aiH, YTO B COOTBETCTBHM CO CT. 28 (1),
(3) Apbutpaxtoro pernamenta MTIT*, Cekperapuar MAC nipu MTII Ha-
MpaBfIseT CTOPOHAM KOMHIO pelieHHs, JOANMCAHHOIo apOMTPaMy # CTOpO-
HBI OTKa3bIBaIOTCs OT 11060 Apyroi (opMbl YBEIOMIIEHHS HIIH AEMTOHMPO-
BaHHs pewieHus. IIpy TONKOBaHMM yKa3aHHOM HOPMbI, HEODXOAMMO OTMe-
THTb, YTO TEKCT perjiaMeHTa MMEeT He COBCEM TOYHbIN nepeBo.
B aHIJIMMCKOM TEKCTE MCMOJIb3yeTcsa TepMHUH «notification» MoxeT ObiTob
TaKXXe MEePEBEAECH KaK «YIOCTOBEPEHHE» PELUCHHMS.

B cootBercTBMH CO CT. 28 (2) ApbuTpaxHoro pernamenta MTII, 3aBepen-
Hele ['eHepanbHbIM CEKpeTapeM [AOMNONHHUTEbHbIE KOMUHU peLICHHUS
TPeI0CTAB/AIOTCA B PacropshkeHHe CTOPOHAM B J11060€ BpeMs U [0 MX 3arpo-
Cy, HO HHKOMY OoJiiee. Boirontsas onpenefneHue cyna, Mbi 3apPOCHIH
KOIHMIO PELIEHHs, 3aBepeHHyt0 [eHepanbhbiM cekperapem MAC npu MTIL
Konmus peluenus ¢ ynoCcTOBEepHTENLHON HAAMUCHIO [eHEpaNbHOrO cexperaps

*PernamenTsl MexayHapoanbix apbuTpaxueix cynos: Coopuuk / Coct. JI.H. Opinos, H.M-
. [MaBnos. - M.: Opucts, 2001. C. 74-75.
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Oblia 3aBepeHa HOTapHYCOM, TIOAMUCH HOTapHyca Gbljla arOCTHIIHPOBaHa, YTO
ABJIAETCA HAJIEKALIUM YAOCTOBEPEHHEM B COOTBETCTBHHM C TPeGOBaHMAMH
ct. 255 ATIK PO # cT. 3 I'aarckolt KOHBEHLMHM OTMeHsIOLLEH TpeGoBaHHs Te-
raJIi3alMH MHOCTPaHHBIX ObHLIMAIbHBIX IOKYMeHTOB 1961 roza.

ApGHUTpaXKHbIH CyN IPHHAI HALLlY apryMEHTALMIO W IPH3HAL, YTO KOTMHS
apOHTPaxHOTO pELIEHHS, 3aBEPEHHOTO TeHEPaNIbHbIM cexperapem
3.C. Pomepo, sB/1seTCS HaaneXallulM YA0CTOBEPEHHEM apbuTpa)XHOro pe-
LI€HWA, B COOTBETCTBHH CcO CT. 242 ATIK P®.

III. HauncjieHue npouenTon

Kak ykaswiBanoch Bblllle, B PE30JIOTHBHON 4acTH pelueHus apbutpaxa
He Obl1a ykas3aHa TOYHas CyMMa MPOLEHTOB, MOLIEKALIMX B3bICKAHHUIO,
4 yKa3sblBaJIUCh TULIb NEPHOJ HAYKUCIIEHHA U CyMMa, Ha KOTOPYIO OHH Ha-
HHUCIIAKOTCS, & TAKXKE NPEANUCHIBANOCH B3LICKMBATh NPOLIEHTHI HA OCHOBA-
HUH CT. 6 3akoHa llIBeuuu o npoueHTax.

B 3asenennu Oupma npocuia B3bICKAaTh TOUHYHO CYMMY [IpPOLIEHTOB
Ha Nary NpeabSBICHUSA 3a5BJIEHHA B CYA, @ TAKXKE YKa3aTh TOYHbIM HOPSIOK
Ha4HCIEHNs MPOUEHTOB, I TOro, YTOOb! CyAeGHbIE NPHCTABbI-HCIONHH-
TeJIH ObLIH B COCTOSHMH HCTIOIHUTD 3TO pelueHue. s 3TOro, Heo6XommuMo
ObLIO N0Ka3aTh COAEp)kAHHE HHOCTPAHHOrO MpaBa. B COOTBETCTBHH C 4. 2
cr. 1191 TK P®D, u. 2 cr. 14 AIIK P®, nuua, YYacTBYIOIIME B eN€, MOTYT
NPENOCTAB/IATE IOKYMEHTBI, IOATBEP)KAAIOLINE CONEPKAHHE HOPM HHOCT-
paHHE)I‘O lipaba, Ha KOTOPbIE OHM CCHINAKOTCS B 060CHOBAHHE CBOMX Tpe6o-
BAHUH WM BO3PAXKEHHH U MHBIM 06pa30M CONEHCTBOBAT CyNy B YCTAHOB-
NEHHH CONEPKAHHUSA ITUX HOPM.

Hns nokaselBaHMs TOpsIKA HaYUCIEHHS NPOLIEHTOB HaMM ObLIH fpen-
CTaBJICHBI B CyNl KOTIMA TpeX pefakuuid 3akoHa LllBeuuu o npouentax
1975 roaa, npumenumele paccMaTpuBaeMOMy feily, a TaKKe MEMOpaH-
LyM LUBENCKOH OPHAMYECKOH GHPMBI B KOTOPOM 060CHOBBIBAICH NOPAAOK
HAYHUCIIEHHUA NPOLIEHTOB U COAEPXKANICS pacyer.

[IpouenTsl, ykasaHusle B myHkTax 1-3 PE30JIIOTHBHONR 4YacTH pelleHHs,
AOIKHBI HAUMCIATECA B COOTBETCTBMM ¢ 3akoHom Lllseumu o mpouentax
1975 rona. Crarba 6 3akona Lllseuuu o NpoLeHTax Oblna U3MEHEHA B HIOJe
2002 rona, no 1 nrons 2002 roza Y4€THas CTaBKa yCTaHaBaMBaach lllsen-
CKNM YNpaBIeHHEM roCyaapcTBeHHoOro gonra (Swedish National Debt

Office), a ¢ urons 2002 Iofa y4€THas CTaBKa yctaHaBausaeTcs Haimo-
HalbHBIM OankoMm llBeyyu.

240

5 e it Bk T s G Sad Ll TRk

3
4
i
A
1
i
A
P i(
i
i
i
i
4
4
3
4
i
?

U

i
i
1

UiTepecHo, uTo B OTIHYHE OT POCCHHCKOTO 1PABA, NPOUCHTHI HAUUCIISIOT-
¢Sl B COOTBETCTBUH C MPOLEHTHOM CTaBKOH, IEHCTBYIOLICH B EPHO/L NPOCPOU-
KM MCITOJTHEHHS IeHEKHOr0 00513aTeNLCTRA (B COOTBETCTBHH O CT. 395 'K PO,
TS CPABHEHUS, MPOLIEHTHE HAUMCIISLOTCS MO CTABKE Ha ACHI UCTIOTHEHHUS 00si-
3aTesbCTBA, @ €CJIM B3LICKUBAIOTCA B CYACOHOM NOPSIKE, TO MO CTABKE Ha JCHI
MPEIbSIBAEHMS UCKa MIIK HA AEHDb BbIHCCCHHUS PEILICHHSL.

B xone cynebHOro pa3ouparenscTsa BO3HUK BOIIPOC O TOAKOBAHHH CT. O
3akoHa l1IBeuHy o npoueHTax’: Ha KAKYIO CYMMY HaHHCIISIOTCS MPOLICHTDI
MpH YACTUUHOM HCTIONHEHHH 00s13aTeNLCTBA — OYayT /I OHU HAYUCIISTHCS
Ha OCTABIUYIOCA TOC/IE OIUIATHI WK nepBoHauaibiylo cymmy? Cya obpa-
THJICA K 3agBUTENIO C MPOCLOOH NPE/ICTaBUTE J0KA3ATEALCTBA COACPKAHKS
LIBEACKOTO TPaBa Mo 3TOMY BOMPOCY B COOTBETCTBHUM C UX O(PULIMANBHLIM
TOJIKOBAHHEM, MTPAKTHKOH MPUMEHEHHS W JIOKTPUIONH B COOTBETCTBYIOLIEM
rocynapctse (ct. 14 AIIK PO, ct. 1191 'K PD).

B MeMopaHayMe LIBEICKOH 10pUaANUecKkoit (PUPMBbI, TTOATOTOBJIEHHOM T10
HAllIeMy 3aMpOCy, PA3bACHSNCS MOPSUIOK HAYUCACHUS MPOLIEHTOB MO CT. 6
3aKOHA O MPOLEHTAX MPH HEAOCTATOUHOCTH CYMMBI IIPOU3BENCHHOTO nia-
texa: «Ecny nro0as 4acTb 3aJ0/DKEHHOCTH IOJDKHUKA TIEpel] KpeaUuTopoM
COCTOMT M3 HAYMCACHHBIX NPOLEHTOB, TO CYLUECTBYET HCKIIIOUEHHE U3 Npa-
BUJIA, B COOTBETCTBMH C KOTOPBIM JOMKHUK UMEET MPABO BbIOWPATH, KaKYIO
3a[I0JKEHHOCTD NoraniaeT YaCTHUHbIW r1aTtex. B 9ToM ciydae, HauMceH-
Hble TTPOLEHTHI JOJDKHBI ObITh YITAYEHBI paHblIe CyMMbl OCHOBHOMO JOJ1-
ra. Tonpko B ciyvae, €Ciy 4aCTHUHBLIA TUIATEX NOralliaeT BCE HAYMCIIEH-
HbIE Ha JaTy COBEPLISHHS [1aTeXa [IPOLEHTOB, MOKET MOrallaThCcst CyMmma
OocHOBHOro gosra. Korga nnarex norauiaet 4acTh OCHOBHOIO A0ATA, 11po-
LIEHTb! [IPOAOKAIOT HAYMCIATECA HA HENOralUCHHYI) CyMMY OCHOBHOIO
oNnray, .

TpeboBanust UpMbI yKa3aTh B ONPEIETECHUH U UCIIOTHUTENLHOM JIUCTE
CYMMY MPOLIEHTOB Ha AEHb [10JAYH 3asBAEHHS, 4 TAKXKE MOPSIOK KX HAYMC-
JIeHUsT Ha MOMEHT (PaKTUUECKOUM OMJiaThl YIOBJIETBOPEHbI apOUTPAKHLIM
CyIOM MOJIHOCTBIO.

*Cr. 6 3axona LLBeuMH O MPOLIEHTAX: «...IIPOLCHTHI FOMOBLIX JOJDKHLI PACCUUTLIBATLCS 114
OCHOBAHHMH MPOLEHTHOH CTaBKM, paBHOW yUueTHOI CTARKE NpOLEHTa, YCTAHABIHBAEMO#N
Ulsenckum ynpassaeHHeM rocyaapcTeeHHoro ponra {Leirrpaisiniv 6ankom Lseunn), niioc
BOCEMb [IPOLIEHTOBY.
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IV. Ilepexon npas no ap6uTpasHoii oroBopke

Elue 0ZHMM CIOPHBIM MOMEHTOM, 10 KOTOPOMY HALIEMY KITHEHTY MOIH
0TKa3aTL B NPUBEJEHNE B UCIIONHEHHE apOMTPAXKHOTO peLieHus, bl ap-
FYMEHT, 4To XOJAMHI HE MOANUCHIBAN apBUTPaKHYH OrOBOpKY, OHa CO-
Aepyxanach B rIepBOHaYaNbHOM KOHTpakKTe Mexay PUpMON M COBMECTHBIM
NPEANPHSITHEM.

B coorsetcTBHE € M. 10 MEpBOHAYANLHOTO KOHTPAKTa CTOPOHbI A0rOBO-
PHIIMCB, YTO BCE CIIOPBI OyoyT paccMaTpUBATLCS B apOUTPaXKe B COOTBET-
CTBHH C NPaBUJIaMH ¥ NpoLenypoi Mex ayHaponHo# Toprosoit naars! (ICC
Rules). [pn 3TOM mpuMeHMMeIM MpaBoM GymeT 3aKOoHOAATENbCTBO Llige-
uru, ¥ MectoM apburpaxa Crokronsm, HIseuus.

4 despansa 1994 roga Xonauur u Oupma 3aKI0YUIK IpUIIOKEHHE
K LOroBopy, B COOTBETCTBHHU C N. | KOTOpOro, mpou3ouIa 3aMeHa Juua
B 00s3atenscTBe M OTBETUMK 3aMEHWT COBMECTHOE NpenrnpusaTHe B Kaue-
CTBE MOKYyMaress U CTaja CTOPOHOH NOTroBOpa.

YUHTBIBas PA3PO3HEHHYIO CYAEOHO-aPOUTPAKHYIO MPaKTHKY 110 BOMpO-
Cy O TOM, EPEXONAT JIM NpPaBa Mo apOUTPaXKHO OrOBOPKE, MBI HACTAHBA-
/11, YITO NEPEXOA BCEX NpaB M 00s3aHHOCTEH 1O IOroBOpY MOIKEH BiIeYs 32
co00if 1 nepexox Npas ¥ 06A3aHHOCTEH 110 apOuTpaXkHOM orosopke. Takoit
BBIBOZ NOATBEPrKAaeTCst B [locTanosnennu [pesunmnyma Beiciero ApOur-
paxoro cyna P@ ot 17 vrors 1997 . Ne 1533/97, B koTopom yKa3bIBaeT-
ca: «lIpedvasnenue ucka 6 3auumy Hapyuennsix npag npedcmasnsem
cob01i 001y U3 cocmasnwlx uacmeii codepacanus npasa mpebosanus, nepe-
weowe20 K HOBOMY Kpeoumaopy. Coxpanenue panee ycmanosnentozo cmo-
POHAMU NOPAOKA pa3peutenus, Cnopoe He yujemnsiem npas yeccuoHapus u
noseonsiem obecneuums HadNeNCauyIo 3aujumy UHMEPECco8 QONNCHUKAY.
OTOT NOAXoA TaKKe HAWIEN OTPAXCHHE B MHbIX CyNeOHBIX aKTaxX BBLICLIHX
CynebubIx opranos PO u monorpaduueckoi uTEpaType’ .

OnHUM 3 apPTYMEHTOB CTAallo TO, YTO B COOTBETCTBUH cO CT. V Heio-
HOpKCKo# koHBeHLwH 1958 ropa, cT. 36 3akona PO «O MEXyHapOIHOM
KOMMEpYeCKOM apOuTpake», NEHCTBHTEALHOCTD apOHUTPaXHON OroBOpkHu
OMPENENACTCS 110 3aKOHY MeCTa MpOBEAeHHs apburpaxa’. Takke 6bUI0

* Cm.: Hocranosnenve pesuanyma Bepxoshoro cyna PO ot 14 despans 2001 roga;
Jlebeaen C.H. Mexnysaponmsiit TOProBulil apburpax. — M., 1965. C. 78.

7Cm.: Jlebenes C.H. Mexaynapoaubiit KoMmepueckuii apOHTpax: KOMIETeHIUs apbutpos
H comawenue cropol. — M., 1988, C. 89, 93: IMocTaHosneHne [pesuauyma BepxosHoro
cyna P® or 20 pexabpsa 2000 r. Ne 106 1B ~ 2000.
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*i{g‘ykazano, UTO HeJIEHCTBUTENLHOCTL apBHTPANKHON ONOBOPKH, BBIXO/L apOuT-

 paMu 34 Npejlenbl apOUTPaKHOR OTOBOPKH M JIPYIHE OOCTONICNLETBA, JI041-
KHBI 10KA3b1BATLC OTBETUMKOM B COOTBETCTBHH C IPABOM MCCTd BhIHCCC-

WMl pellleHust, a IPY OTCYTCTBHM TAKMX JIOKA3ATCILCTE, PEHICHUC TTOLiIC-
4 ¥uT OE3yCIOBHOMY HCTIONHEHHIO.

4 YuuTbisas, 4To XOMAMHTOM He GbUIO NPEACTABICHO HUKAKHX JIOKA3a-
L TebCTB O HEeAeHCTBUTENLHOCTH APBUTPAXKHON OI'0BOPKH, apOUTPAXKHDBIN

1 CyNl MPUHAJ pELIEHHE YAOBIETBOPUTL TpebGoBatins DUpMbl O NpU3HAHKUHK

it

1 M IPUBEJEHUH B UCIONHEHME PELUEHUS MEXK/LYHAPOHOIO apOUTPaKHOIO

cyma mpu MTTL.

V. MoMeHT BCTYIUICHHs B CHJIY onpeaeieHust
| apOMTpaXHOTO0 cyaa

i
[punsitue HoBoro AIIK PP nopomnno HEKoTopble BOMPOCHI, Ha KOTO-
| pble TOKA HET OJHO3HAYHOTO OTBETA. B UACTHOCTH, HET MOMHOH SCHOCTH
' 0 MOMeHTE BCTYIUICHHMS B CHIIy OIIpe/ieNieHHs apOUTpaXHoro cyjia o rnpu-
| 3HAHMM W [IPUMBENEHHY B UCTIONHEHHE HHOCTPAHHOIO apBHTPaXHOrO pe-

s
4 wenus. KoMMmeHTapuu oOXOAAT MOTYAHHUEM 3TOT BOIpPOC.

B cootBercrBuy ¢ 4. 1 cT. 245 AIIK P®, apbuTpaxHbii cyl BLIHOCHT
| OTIpefieNieHMe IO MPaBMIaM, YCTAHOBIEHHLIM B riase 2() HACTOAILErO KO-

| mexca s npuHaTHs peweHust. B mase 20 B uactHocTH copepxures cr. 180
* KOTOpas MpEeLYCMaTPHMBAET, YTO PElIeHHe BCTYMAET B CHIy MO MCTEYEHUH

. MECS4HOTrQ CpOKa CO HS ero MPHMHSATHSA, a eClli 00XKAIOBAHO B alle/uIsH-
' OHHOM MOPsIAKE — B I€Hb BHIHECEHHUs [TOCTAHOBIIECHHsI apOUTPaXHOro cyaa
© aNesUIALMOHHOM nHeTaHwn. OfHaKo, 4. 3 cr. 180 rmacur: «peuIcHust ap-
OUTpaKHOTO cyaa Mo jAenaM 00 agMUHUCTPATUBHLIX TIPABOHAPYIUCHUSX,
2 B Clly4asx, NpelyCMOTPEHHbIX HACTOALIMM KOAEKCOM WM MHbIM (ene-
pajibHbIM 3aKOHOM, H 110 APYTHM J€eJlaM, BCTYTIAIOT B 3aKOHHYIO CHITY B CPOKH
© M B MOPSIJIKE, KOTOPbIE YCTAaHOBJIEHBI HAacTORWMM KomekcoM il HHbIM
benepanbHbIM 32KOHOM).
~ Takum 00pa3oM, NPaBUIO O MOMEHTE BCTYIIEHHS B 3AKOHHYIO CHITY
i cyneOHBIX aKTOB MOXET ObiTh M3MeHeHO Tonbko B ATTK unu unom dene-
_ panbpHOM 3aKoHe. Mexny TeMm, CT. 245 AIIK P® ue coaepxuT nipsmoro yxa-
3aHHS HA MOMEHT BCTYIUICHHS ONPENENEHUs! O MPUBEJACHUH B UCITOJHEHWH

¥ Cm.: KoMMenTapuit kK ApOUTpaXXHOMY npoueccyalbHOMY Kojickey PD (nocrarcitmmnii) /
Mon pen. IMpo¢. B.B. fpkosa. — M.: BEK, 2003; Kommentapuii k ApGurpaxitomy ripoiiec-
cyanbHoMy konekcy P® / Tlon pen. Tlpod. I A. Xununa. — M., 2003; v sip.
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apOUTPaXKHOrO PELUEHHS B CHILY, a JIKLLIb yKa3biBAET, YTO TAKOE OMpesene-
HHE MOXET ObITh 00KAN0BAHO B apOUTPAXKHBIH CY[l KACCALMOHHOH MHCTaH-
UMM B TEUEHUE MECALIAa CO AHS CO JHS BbIHECEHHS OMNpPENEIIEHHS. f

OnHaKo Npd 3TOM HEOOXOXMMO YUMThIBATh M NpPEANHCcaHHs CT. 273
AIIK P®, B koTOpOit roBOpUTCs O IpaBe 00KanoBaTh B KACCALUMOHHOM
riopsiike cyneOHble aKThl, GCmynuguitie 6 3aKoHHyio cuty. bonee Toro, B ra-
Be 35 «[IpoM3BOACTBO B apOMTPaXKHOM CYAE KaCCAUMOHHOM MHCTaHLMU». -
HE COAEPXUTCS HOPM O BO3MOXHOCTHM 00KanoBaHMs B KaCCallHOHHOM
nopsanke cyneOHbIX aKTOB, HE BCTYIHBLIMX B 3aKOHHYIO CHITY.

3HauuT M 37O, 4TO cTarbu 245 u 273 AIIK PO usmenunu obuiee npa-
BUJIO O TOM, YTO CyAeOHble aKThl BCTYNalOT B cuiy uepe3 mecau? Ilpen-
CTABJISETCSA, YTO OTBET HA TOT BOMPOC JOIDKEH GBITh YTBEPAMTETHHBIM, -
MMOCKOJIBKY CHCTeEMaTHueckoe TonkoBanue crareit 180, 245 u 273 ALK PO
CBUIETENLCTBYET O TOM, YTO OIpEAeneHre apOUTPaxHOro Cyza O Npu3Ha-
HUM Y TIPUBEJEHUU B UCIIOJIHEHHE UHOCTPAHHOTO apOUTPaXXHOTO PeLleH s 7;‘.1
BCTYNAeT B CHJIY HEMEMJICHHO.

Apb6utpaxssiii cyn Mpkyrckoit obnactu cormacuics ¢ BBIBOIAMH O He-
MEIJICHHOM BCTYIUIEHMH B CHJIy ONPEAENIEHMA M B PE3OJIOTHBHOH 4acTH
OIIpEJENIEHHs yKa3al «BblAATh UCIIOJHUTENBHBIN JIMCT...», ONHAKO, PEIUu
«IIEPECTPAX0OBATHCI» M UCTIOJHHUTENBHBIH TUCT PUpMe BhIIAT POBHO yepes
MecsL,... i
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