VI3BPAHHBIE JTEJA MEXJIYHAPOTHOW
YACTHO-IIPABOBOH ITIPAKTUKU
KOJUJIETUUN AJIBOKATOB
: «MOHACTBIPCKHM, 3I0BA, CTEIIAHOB

L & ITAPTHEPBD»

: Ewme oxuu rox 6puranckoro MYII
;ondbzkuH PM*

13 urons 2003 r. B JIOHAOHE COCTOSJIOCEH €KETOMHOE 3acenanue bpuran-
CKOTO MHCTUTYTa MEXIYHApOIHOIO M CPaBHUTENBHOTO TIpaBa, Ha HEM aB-
0Py HACTOSIIMX CTPOK AOBENOCH MPHCYTCTBOBATbL BO BPEMs Npodeccro-
HANBHOM CTaXXMpoBKY B BenukoOpurauuu. Ceronss bpurasckuit uHCTH-
TYT MEXIYHAPOJHOTO U CPaBHHUTEJIHHOrO Npasa SBISACTCS OJAHUM
U3 NIPM3HAHHBIX LEHTPOB OPUTAHCKOW HAYKW M 3aHUMACTCs OCYLUECTBIIE-
'HUIEM M TIOANEPXKOi nccaeoBaHui B ykasadHou cdepe. Hacrosuwas cra-
Ths [IOCBSIIEHE aHANM3Y HOKIAZO0B, CIENAHHbIX BO BpeMs paboThl CEKLMU
MEX/TyHAPOJHOTO YaCTHOTO Mpasa (Janee no Tekcty — «MUIly).

% E>xeronHoe 3acefanye HHCTUTYTa OTKPBUIM €rQ NPEe3UAEHT — AOCTONoY-
rennpliii topa Fodd (The Rt Hon Lord Goff of Chievely) u npeacenarens
.COBET2 — JOCTOMOYTEHHEIA JIOPA Buram (The Rt Hon Lord Bingham of
. Cornhill), nosyuuBIIme WHPOKYHO H3BECTHOCTh KakK CYAbH anejsuOHHO-
TO cyna. |

. B noaTeepKIeHUe OCHOBHBIX HANPABIEHMH JOKTPHHBI OPUTAHCKOrO
EMUT, GONBIIMHCTBO AOKIAAOB B 3TOH CEKLMHM ObITO MOCBSWIEHO aHATU3Y
 KOHKPETHBIX [IE]T, pPACCMOTPEHHBIX B Benukobpuranuy 3a rof, npoIueaimi
¢ aThl MPOIUNOrO 3acefaHus. B cBasu ¢ atum, NOCHETHHHA HOKIATIMK —
npodeccop Tpesop Xaprmu (Treavor Hartley) — naxe mocerosan Ha to,
/4TO €My HE JOCTajoCh MHTEPECHOro Aena an;i obcyxaenus. Jlnb oauH
[’noxnan 6BUL DOCBALIEH aHAIN3Y «CTATYTHOTO» Tpasa.

' * Poman Muxaitnosuy XOABIKHH — aCIIMPAHT KaheApbl MEXULYHAPOAHOIO YaCTHOTO M IPaK-

- «MoHnacTeIpckuit, 3106a, Crenanos 1 ITapTHEpsD.

fauckore npasa MIMMO (Vuusepcurera) MU/l Poccum, afpokar Kosuierny agBoKaros
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[TpencenarenbcTBOBA HA CEKLIMM MTOYETHBIN cyabs Beicokoro cyna npa-
Bocymus Jlopenc Komnuus (The Hon Mr Justice Lawrence Callins). ‘

Cnenyer OTMETHUTH OTIIMUUTENBHYIO 0COOeHHOCTH OpuTanckoro MUIT
M3Ha4aNbHO OONBIIYO OPMEHTHPOBAHHOCTH Ha OTIPENENICHUE FOPHCIUKLIMY
AHTIMACKUX CYIOB, HEXKEIH HA PACCMOTPEHME BONPOCOB MPUMEHUMOIO
npasa. B anmmuiickux paborax mo MYII mer Haxogum: «IlepBbIii Bompoc,
KOTOPBIM JOMKEH OBITH pa3pelieH IIPU pacCMOTPEHHH CIIOpa ¢ HHOCTpaH-
HBIM JJIEMEHTOM — MMEIOT JI aHIIHICKUE CYIBl [IPaBO PacCMaTpUBATh
aeson’ . _

Pabota cexunn MUII Hawanack ¢ nokiana pokropa Ilutepa MakEnusu
(Dr. Peter McEleavy) n3 AGepAHHCKOTO YHHUBEPCUTETA, KOTOPBIH Kacaucs
nupexTuBbl EBponefickoro Cosera Ne 44/2001 ot 22 mexabps 2000 .
O HOPUCIAMKUMH, IPU3HAHUU U TIPUHYAMTEIBHOM HCIIONHEHHH CyHeOHBIX
PEIEHHUH ITO MPaXXJAHCKUM M KOMMepYecKuM aenam? . CTporo roBops, ToMb-
KO €ro JIOKJIaJ MOCBSIIAJIC aHaIH3y KITHCAHOFO» MPaBa, a He KOHKPETHBIM
NpeueaeHTaM.

HupexTusa Ne 44/2001 3amenuna coGoit Bproccenbekyo KOHBEHIMIO
1968 rofa o OPUCAMKIMY U TIPUHYIUTENHHOM HCIIOIHEHHH CYAEOHBIX pe-
WEHUHA N0 IPAKAAHCKHM H KOMMEPYECKUM Je1aM (B POCCHICKOM JiuTepa-
Type BCTPEYAIOTCHA M. MHBIE NTEPEBOMBI HA3BAHUSA YKa3aHHOH KOHBEHLMH:
«O noaCYNHOCTH K MCIIONHCHUH CYNEOHbBIX PeUIEHUM 10 [PaXKITaHCKUM
¥ TOPTOBBIM Jienam»’ , «O FOPYCAMKLUHN U HCTIOMHEHHU (MHOCTPaHHbIX) Cy-
NeOHBIX pElleHHH 10 rpaXKIaHCKUM U TOPTOBBIM AEIaM»*; aajee [o Tek-
cTy Taike — «bproccensckas koHBeHUMs 1968 romar). [pexne Beero, cie-
AyeT o0paTuTh BHUMaHHE Ha TO, YTo JIMpeKTHBa He ObUIa MMIUTENEHTHPO-
BaHa JlaHWedl ¥ He UMEET MPHUMEHEHHS B OTHOLIEHHH 3TOM CTpaHbL
CrepoBatesnsHo, B OTHONIEHHAX Mexay Januedi n crpanamu EC mo-mpe-
KHeMy nencTByet bproccenbckas kousenuus 1968 roma. B cooreercrauu
¢ Esponelickum npasom (cT. 249 Pumckoro morosopa), «mee}{-rmm HE
06s13aTeNbHO NPUMEHSIOTCA B OTHOILCHUK Beex rocymapets EC u e Gyny-
9H HENOCPEACTBEHHO NNPUMEHUMBIMHU B 3THX FOCYNAPCTBaX, MO3BO.ISOT UM
BRIGpATL (POPMY M METOZ MMILIEMEHTALIMH JHPEKTUBB! B HALMOHANHHOE
' Mayss, A. Principles of Conflict of Laws. 3-rd ed., London-Sydney, 1999, p. 1.

* Hur. no: Official Journal of European Communities, 16.01.2001.

*Cwm.: Enucees H.I” pakIaHCKOe MPOLIECCYaNbHOE NPaBO 3apyGeXXHBIX CTPaH: HCTOYHH-
KH, CYNOYCTPOHCTBO, NOACYAHOCTs: YueGHoe nocobue. — M.: «Cratyty, 2000. C. 243.
4Cwm.: Kox X, Mazuyc V., Bunxaep ¢on Mopengenrsc IT. Mexaynapoaroe HaCTHOE NpaBo

H CpaBHHMTENbHOE npaBoBefcHue / [lep. ¢ Hem. M10.H. FOM. FOmawesa. — M.: Mexayua-
poanelie oTHomeHus, 2001. C. 50. '
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3axoHOZATENLCTBOY . B m. 23 [IpeamOynbl K JJMpEKTHBE TaKOKe yKa3bBaCT-
cs, uTo Bproccenbekast KOHBEHLHs OyIeT IPOJIOKATh TIPUMEHSTBCS Ha Tep-
puTtopusx cTpas-4wieHoB EC, noanafaromx rnoj €€ TEPPUTOpHANbHYO
cepy TpUMEHEHHUS U HCKITFOYeHble U3 JIMpEeKTUBDL.

IL. MaxEnuBH B CBOEM [OKJIa[€ 3aTPOHYI MCTOPHUI0 BO3HMKHOBCHHSA

Bproccenbckol koHBeHIMH 1968 rona® u BbIAENHIT HEKOTOPbIE (dakTopel,
KOTOpbIE TIOBNHIM Ha CO3JaHUE NUPEKTHUBBL Ne 44/2001.

OCHOBHOE BHHMAaHHe OBLIO o6pameHo Ha HOBEJIbI AUPECKTHUBLI. Ilon-

YyepKHuBas BaXXHOCTH 3TOI'0 JOKYMEHTa JUIA BGJIPIKOGPPITaHHI/I, KOTOpasa npu-

HSTa JMPEKTHBY Y TIPU3HaNa OOA3aTENBHOCTD ee MpE/MIMCaHiA Ha CBOEH

TEPPUTOPUH, NOKIATIHK nocrapajcs MnpoanajiM3npoBaTh paa €€ IOJI0KE-

guii. B cooTBeTCTBUU C 1. 1 CT. 1, OHA NPUMEHACTCS K MPA>KIAHCKUM 4 KOM-

' MEpUeCKMM CIlopaM, kakoBa Obl HU Oplna MpHpOAa Cyda WK cynebHoro

yupexaenus. [Ipy 3TOM, B CHITy IIPAMOTO yKasaHus B CT. 2 (d), nupexrrBa
He UMeeT MPUMEHEHHs K apOuTpaxy Kak crocoby TpeTeiickoro pasoupa-
tenseTsa. Crnefys nonoxenusm bproccenbekoil konBenuuu 1968 rona, nu-
PEKTUBA TAKXKE UCIIONB3YeT KAK OCHOBHOMN LSt TOACYAHOCTH CIIOpa KpUTE-
pHit Jomunuims — Cr. 2 (1) npeaycMaTpuBaeT: B COOTBETCTBUM C 3TOH JU-
PEKTMBOM, HCK IPOTHB JIMIA, JOMALUMIMPOBAHHOIO B TOCYAPCTBE — WICHE
EC, He3aBHCHMO OT HalOHAJBHOCTH 3TOrO JIMNA, NOJDKCH MOJaBaThCA
B CY/IBI 3TOrO rOCYJapCTBa.

JIOK/Iaq4MKOM OTMEYanoCh, YTO CIELUANbHAs IOPUCAUKUMSA 3aBUCUT
ot npupoast noira. Tax, cr. 5 qupextuBet 44/2001 cozepkuT cucTeMy Hpea-
MUCaHMH O TOACYAHOCTH I10 KOHKDETHBIM KaTerOpHsAM CIIOPOB — HalpH-
Mep, 110 [€JIaM, BBITEKAIOMIUM U3 JOTOBOPHBIX OTHOLICHUH, KOMIICTEHTHbI
CyZIBI FOCYNAPCTB, LI OCYIUECTBIAIOCH UCTIONHEHHE [I0 IOTOBODY; M0 Je-
JIaM CBSI3aHHBIM C JENUKTAMH U KBa3U-ACIHKTaMH, KOMIIETEHTHBI CY/Ibl Me-
cTa, Iie JEeAMKT COBEPLUEH MM KBa3K-AEAUKT MOT ObITh COBEpIIEH; MO Je- -

 JlaM, CBsI3aHHBIM C HCATEIBHOCTBHIO (I)VUII/IaHa, oprasHa HIn y4pexacHus
"IOPHUIMYECKOro JUla, KOMIETECHTHB! CyAhl MECTOHAXOXKIACHUA (bmmana,

opraHa WM yupexaenus u T.4. Ocoboe BHAMAHKE aBTOP 06paTHI Ha HO-
BENTYy B T 2 CT. 5, KOTOPBIH, B OTHOLIEHHH JIEN, KACAIOUHXCS B3bICKAHMS
ATHMCHTOB M CPEACTB Ha COACPIKAHUE, HA/ICACT KOMIOCTEHIINEH CYAbI Me-

S Weatherill, S., Beamont, P. EU Law. — Middlesex: Pinguin Books, 1996, p.-151.

¢O6 ucTopuHM co3naHUA BprocceibCKOH KOHBEHIIHH M. Enmicees H.Im VIicTopHs BO3MMKHO-
BeHMs 1 ob1as xapaxkrepuctuka bproccenbsckoit n Jlyranckoi KOHBEHLMH O MOACYQHOCTH H
UCTIONIHERHY CYNEOHBIX TIOCTAHOBJIEHHH 10 IPAXIAHCKAM H TOProsbiM fenam // Mockosc-
KMil XKypHan MeXITyHapoaHoro mpasa, 2002, Ned. C. 81-95.
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CTa, rae kpeaurop (ucren) HOMULMIKAPOBaH. Jlokiaauuk Bbickasal mpes-
[OJIOXKEHHUE, YTO 3TUM MECTOM MOXET ObITh MECTO NOMMUMIMS 32aKOHHOTO
HpeACTABUTENS.

Kpome Toro, TUpeKTHBOH yCTaHOBEHEI CIIelHaIbHbIE IpaBUiia NOACY -
HOCTH CTPaxOBbIX CHOpPOB (4acTb 3), CHOPOB C y4acTHeM NOTpeOuTens
(4acTp 4) ¥ CrIOpOB, CBA3aHHBIX C TPYAOBBIMU JOTOBOpaMHU (4acTh 5).

Jnst poccuiickux IOPUCTOB HECOMHEHHBIN UHTEPEC NPEACTABIIET YaCTh
6 OUPEKTUBEI, NIOCBAIIEHHAS MCKIIOUUTENLHON IOACYTHOCTU. MBI yxe 06-
paiany BHUMaHHE Ha HEOOXOMUMOCTb YYHUTHIBATh UCKIIIOYHTENBHYEO OA-
CYIHOCTb MHOCTPAHHBIX CyA0B [IPU PELIEHMH BOIIPOCA O TIOACYIHOCTH Aena
poccHiCKOMY Cymy, MO0 paccMoTpeHue B PoccHM €N, UCKIIIOYHUTEILHO
NIOACYIOHBIX HHOCTPAHHBIM CY[aM, NPHUBEIET K OTKa3y B NPUBEACHHH B HC-
TNOJHEHHE PELIEHMs] B MHOCTPAHHOM TOCylapCcTBe’ . YUMThIBas CKa3aHHOE,
Y HE MIPETEHAYs Ha MONHOTY, MPUBOAMM KPaTKHH 0630p CIIOPOB, HCKIIIOYH-
TEJIbHO MOACYAHBIX cynaM cTpad EC:

a) €M MPEeIMETOM MCKa SBJIAKOTCA BEIIHBIE IIPaBa Ha HC,Z[BI/I)KHMOCTB
TO CHOpP MOIACYAEH CyIdy TOCYAapCTBa MO MECTY HAXOXIEHHS BeUlH
(ct. 22 (1));

0) ecnu NpeaMeTOM MCKa SBIAETCS NEUCTBUTENBHOCTD YUPEKIECHHUS WK
3aKpBITHE KOMIIAaHHM HJIM MHOTO IOPUJMYECKOTO JIMIA MU OObeIUHEHHUS
(PpU3UIECKHX WIH FOPUIMHYECKUX JIHL WK AeACTBUTEIBHOCTH PEIleHMH uX
OPraHoOB, UCKIIOYHTENBHYIO KOMIIETCHIUIO UMEIOT CyAbl FOCYapCTBa, I/Ie
TaKOe MO UMEET CBOIO «OCEIOCThY. [Ipy 3TOM, IS OonpenieNieHust «oces-
JOCTH» CYA JOJDKEH NPHUMEHATH CBOM KOJUIM3HMOHHBIE HOPMBI (CT. 22 (2));

B) €CITM NPEJMETOM MCKa SIBNACTCS AEHCTBUTENBHOCTh 3allMCH B TOCY-
TAPCTBEHHBINA PEECTP, A0 NOACYIHO CyJaM IO MECTy XpaHeHHs peecrpa
(ct. 22 (3));

T) IO AeNaM, CBA3aHHBIM C PErUCTPAUMEN Wi NeHCTBUTENBHOCTBIO NIa-
TEHTOB, TOBAPHBIX 3HAKOB, 3HAKOB OOCITY)KHBAHUS HJIU IPYTHX CXOXKHUX [IPaB,
KOTOpbIe TPeOYIOT NENOHUPOBAHUS MIIM PErHCTPALUH, KOMIIETEHTHB! CY/Ibl
rocyaapcTBa, Ha TEPPUTOPUU KOTOPOTO [I0AaHa 3asABKa Ha TaKyI0 PerucTpa-
MO MM JETIOHHPOBaHHeE, MO0 Iie OHa OblIa OCYILIECTBIEHA MM [IE J0M-

XHa Obl1a OCYIIECTRIATBCS, B COOTBETCTBUU C MEXTYHAPOIHBIM JOTOBO-
poM (ct. 22 (4));

7 CM.: Xoowikun P.M. TIpoporauttoHHble YC/OBHS BHELIHEIKOHOMUYECKHX caenok // Becr-
HuK Boiciuero ApGurpaxunoro Cysa P®, 2002, Ne 6. C. 135; Ezo ace, FOpucIHKUMOHHbIE
YCITOBHSl BHELIHEIKOHOMHYECKHX CAENOK // )Kypﬂan «MexayHaponsoe nyﬁuuqﬂoe H HacT-
Hoe npasoy, 2002, Ned. C. 52.
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I) 1O 1eNaM, KacaloLMMCs IPUHYIUTEIBHOTO HCIOMHEHHS CYAE0HbIX
pelLieHuii, KOMIIETEHTHBI CYABI TOCYAapCTBA, B KOTOPOM PEIIEHHE OBLIO UC-
TIOJTHEHO WUIM JIOJDKHO OBbLIO HcnomHAThCA (CT. 22 (5)).

BosBpawascs x gowiany I1. MakEsunu, xodercsa o6paTuTh BHUMaHKUE
Ha TPUHLHIT B3aUMHOTO NPH3HAHUA CyAEeOHBIX PEIUEHHH, KOTOPBIA ycTa-
HaBJIMBAaeT aBTOMAaTUYECKOE Npu3HaHue B cT. 33 Jupektussl. MckiroyeHns
M3 9TOTO NPaBHIIa NPEAYCMOTPEHBI CT. 34: KOIIa Takoe PEIICHHE IIPOTUBO-
peunT MyOIHYHOMY TOPSAKY; KOra ObUIM HapyIeHbl Ipasa CTOPOHbI ObITh
NpEACTaBNEHHOMH B CyneOHOM 3acefaHuy (€ciIu OTBETYHKY HE OblIa Bpyye-
Ha HaJIEXAIuM 00pa3oM MOBECTKa MK MHOM TOKYMEHT O CyAeOHOM Npo-
mecce, TaKuM 00pa3oM, YToOB! OH MOT BOCIIOJB30BaThCs IIPaBOM Ha cyaeo-
HYIO 3alIMTY); €CIIM peleHHe NPOTUBOPEYMT PEIICHHUIO Cyla IOCYAapCTBa,
rie MCIpalldBaeTcs NPU3HAHHE, MEXY TEMH e CTOPOHAMM; M €CIIY pe-
IICHHE IPOTUBOPEYUT HHOCTPAHHOMY PELICHHUIO IO TOMY K€ IIPEAMETY, TEM
€ OCHOBaHHSIM M MEXJYy TEMH K€ CTOPOHAMH, KOTOPOE (POPMaJIBHO COOT-
BETCTBYET TpeOOBaHUAM M NPH3HAHMSA.

Yto ke KacaeTcs NMPHHYAUTEILHOTO MCIIONHEHUS CyaeOHBIX aKTOB, OH-
PEKTHBa TAIOKE YCTAaHABJIMBAET IPHHIUMII aBTOMaTUYECKOr0 IPH3HAHMUS IO
3asIBJIEHUIO CTOPOHBI U €CITH pelIeHHe ObUIO OOBSBICHO NOISKAIIUM HC-
HOJIHEHHIO B rocygapcTse ero BerHecenus (ct1. 38 (1), 53). IIpu atom Benu-
KOOPHTaHH CAENana OrOBOPKY, YTO CyAeOHBIE akThl OylyT UCIIOIHATHCS B
Anrmuy, Hlotnanauu u Ceseproit Mpnanaun (hopManbHO OHU UMEROT OT-
JENbHBIE CUCTEMBI 3aKOHONATENBCTBA) B CIy4asX, €CIH 110 3asBICHUIO 3a-
HMHTEPECOBaHHON CTOPOHBL, TAKOE PEIICHHE ObLI0 3apPErHCTPUPOBAHO B JIaH-
Ho# yactu Coepunennoro Koponesctra (ct. 38 (2)).

Crnenyromuit moxnan 6su1 npencrasneH npodeccopom Kembpumxckoro
yauBepcurera Pudapaom denrumanoM (Richard Fentiman) u nocssimancs
ananusy nena Shaker v Mohammed Al-Bedrawi [2002] CAS.

Peup muta o npaBe Ha OecripUCTPACTHBIN CYI, B COOTBETCTBHH CO CT. 6
Eppornieiickoi KOHBEHUMHM O MpaBax yejoseka. CTOpOHBI IO Jeny AoKas3a-
1y, 410 uctell — muctep Lllefixep — umen pa3yMHble OCHOBaHHMS 110/1arath,
4TO JIEJIO PACCMAaTPUBAETCs HEOECTIPUCTPACTHO. ITO HOATBEPHKIATIOCH TEM,
YTO Cy[bsl JaJI HEMPABUIIbHYIO OLEHKY HEKOTOPBIM NOKa3aHUSAM CBUIETE-
nei, Ha3BaB MX «HEYNOBHMBIE». IIpy 3TOM CTOPOHBI aneyuTMpOBaH, YTO
CyAbs ObLI HE O4EHB XOPOLIO 3HAKOM C IPAaBOBBIM PErYIMPOBAHUEM OTHO-
IICHUH, ABAIOIIMXCS IPEAMETOM CIIOpa, ¥ He MOT JaTh MM aJeKBaTHOM

# TIpeneiEeHTEL, KOTOPbIE LIUTHPYIOTES aBTOPOM B HACTOALIEH CTaThe, MOTYT ObITh TIOTyUe-
ge1 yepe3 CIIC “UK Westlaw™.
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IOpHONYECKOH OLEHKH. B KOHEeUHOM cueTe, aneIANMOHHBIA CYH, HE KpH-
THKYS CYIbIO HM 32 OTKa3 B HCKE IO CYUIECTBY, HU 3a MOPSIOK BEACHHUA
cyaeOGHOro rpouecca, MpUIIEN K BEIBOY, YTO AEJI0 AODKHO ObUIO paccMar-
PMBaThCS APYTUM CyAbEH.

JIOKnaaquuK OTMETHI Psill MOMEHTOB, oTHOCsmuxcs k MUII, koropeie ne
HAILUTH OTPaKEHHUs MpH onyOnuKoBaHuy fena (65U OmyOIMKOBAHB! TOMb-
KO BbLIEp)KKH). Tak, MOKITaaYuK [10aaraj, YTo B CBSI3H ¢ HEBO3MOXKHOCTBIO
OTIpEeIENIeHUs] MHOCTPAHHOTO [1paBa, MOIEXaNno IPHMEHEHHUIO aHIIIMKCKOE
npaBo. Takoif OAXOX OTPaXkaeT YCTOSBILYIOCS CyReOHYIO IPAaKTHKY CTpaH
«0011ero npasay», B COOTBETCTBUHU C KOTOPOH MHOCTPaHHCE IIPABO paccMar-
pHBAETCs HEe KaK IpaBoBas HOpPMA, a KaK (axT, MoIexamui JOKa3bIBaHHIO
cropoHamu. [Tonaras, 4To peeBaHTHBIE IPEIIUCAHNSI 3aKOHA O KOMITaHH-
ax 1985 rona He MomiM OBITH IPEMEHEHBI B TOJIHOM 00bEME, TaK KaK Ipen-
Ha3Ha4YeHbl IJIs PETrYIMPOBAHMS BHYTPUIOCYIAPCTBEHHBIX OTHOLIEHHI Ge3
HHOCTPaHHOIO 3N1E€MEHTa AOKNaNYUK NIPeUIOKMII TI0JIAaraThCs Ha ApHHIA-
IBI aHIVIMHACKOTO [IpaBa, B 3TO# cdepe.

IMocne BricTynnenus npodeccopa Geutumana cioBo OBUIC NPEAOCTaB-
neHo Gappucrepy Anexcanmpy Jlafitony (Alexander Layton, QC?), koto-
pBIM paccMaTpuBan HECKOJIBXO BECEMA 3HAYMMBIX IPEliCICHTOB.

[TepBoe neno Turner v Grovit [2002] 1 WLR 107, paccmotpereoe ITana-
Toi Jlopnos, kacamoch cyneOHBIX 3alpeToB, B COOTBETCTBUM C bproccense-
Ko# xonseHuueit 1968 roma. B ykazannom nene [lanara Jlopaos, B cooT-
BETCTBHH C ratio decidendi nopma Xobxay3a (Lord Hobhause), npunsiia
peLIEHHE O HalpaBJICHUM 3anpoca B EBpONEHCKUil cyq 118 MHTEpHpeTa-
uu bproccensckoit xouBeHnuu. Bonpoc, nocraenenHsii nepen Erponeii-
CKUM CYZIOM, 3BYYHT TaK: «ABJISIETCs JIM HECOBMECTHUMbIM ¢ bproccensckoit
KOHBEHLMEN 1 OPHTAHCKOTO CyAa JaBarh CyAeOHBIH 3anper MPOTHB OT-
BETYMKA, KOTOPHIH yIrpoXKaeT HauaTh UM MPOJODKUTE cyaeOHOe pa3bupa-
TEIBCTBO B JPYrod CTpaHe-yuaCTHHIIE KOHBEHLIMM, KOTZA TAKOM OTBETYHK
JENCTBYeT HeZOOPOCOBECTHO ¢ HAMEPEHHEM BOCIPEIIATCTBOBAHHUS Cyaeb-
HOMY pa30uparelbCTBy B OpuranckoM cyne?» IlpaBo Ha cyme6Hoe 3ampe-
wenye 6b110 ycraHoBNeHO B nene Portarlington v Soulby [1834] n ocho-
BBIBACTCS HAa HAMEPEHMH OCYLIECTBILITH IPABO Ha CyReOHYIO 3aIiuTy 3d
TpaHHUEH, IPH YCIOBUM, YTO CTOPOHA, KOTOPas OrpaHuueHa B BEIOOpE

? Cokp. ot «Queen’s Counsel» — nOYETHBIH paHI, NpenOCTaBIAEMbli GPHTAHCKIM iopn'é-
TaM 32 0cobele 3acnyru. O6eyHO npucBauBaercs Jlopaom-Kadunepom oT umend u mo mo-
pyHeHHIO KoponieBhl. B BennkoGpuTaHuH BCEro HECKOBKO COT KOPHCTOB-HOCHTENEH 3TOr0
panra. O coBpeMeHHBIX TEHACHLUAX Pa3BUTHSA 3TOro panractM.: Shallow, M. QC: The Letters
of the Law? // Lawyer 2B, May 2003, vol. 2, issue 5, p. 13.
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CPEICTB 3aILMThL, NIOAYMHSIETCS FOPUCIHKUNK aHIMMiCcKkuX cynoB. Ceiyac
3TO MpPABWIIO HALWIO 3akperuieHHe B 4. 37 (1) 3akoHa o BepxosHoM cyne
1981 rona (The Supreme Court Act 1981): «Boicoxuit Cyn IIpaBocynus
MOET MyTEM BBLAAYHM CyAE€OHOrO NpHKasa (IpeaBapUTENbHOIO MIIM OKOH-
YaTeJLHOr0) OCYILECTBUTH CyIEeOHBIN 3alPET BO BCEX BOZHHKAIOWMX CITYy-
4asx, KOLAa CIPaBeIuBO U yIOOHO CAenaTs 3To». Takue Mephl TaKkKe UMe-
HYIOTCS «@HTH-MCKOBBIMU» (anti-suit), T.K. 3aMPEILAIOT II0AABATH UCK B CY/IbI
apyroro rocyaapcrsa. [Tpy aToM cyi, cocnaBmumch Ha npeueaeHT 1987 roxa
Société Nationale Industrielle Aerospatiale (SNIA) v Lee'’ , ykazan, 4T0 TakoH
NIPYKa3 He HampaBleH NPOTUB MHOCTPAHHOIO CyJa, OH aJpecoBaH UCKIIO-
YUTENBLHO CTOPOHE B criope. [Ipu3HaBas, 4yTo BEIHECEHHE NIPUKa3a O 3ampe-
ILEHUH CyIeOHOro nporecca 3a rpaHULEel MOXET paCCMaTpPUBAThCA KaK BTOP-
XeHue (XOTs M HENpAMOeE) B JeSTENbHOCTh HHOCTPAHHOTO CyI@, aHIIMHC-
Koe rpaBo Tpebyet, YTOOB! 3asABUTENb YETKO MOKa3al HeOOXOAMMOCTh
3aLUTHl MAYLIETO B AHITIMU IpoLecca.

B xoueunom urore, [lanara Jlopnos, npuxuMas BO BHUMaHHE, YTO BCE Tpe-
6oBaumst K CynebHOMY 3ampeTy cOOMIONEHB], NPUHSIIA pelleHUe, B COOTBET-
cTBuH co cT. 3 (1) [IpoTokosa o TonkoBaHuM KoHBEHUMH 1968 roga (nmoanu-
can B Jlokcembypre 3.06.71), HaPaBUTH 3aNPOC O TONKOBAHUH KOHBEH-
uuu B EBponetickuii cyn. [Toka neno EBponielickuM CyIoM HE paCCMOTPEHO.

Aunexcauap Jlaiiton 3atem obpatuncs k aeny Owusu v Jackson [2002]
CA Civ 877", koTopoe Kacanoch BO3MOXHOCTH aHIJIMICKOro Cyla OTKa-
3aThCs OT PACCMOTPEHMSI CIIopa B HOMbB3Y siMaickoro cyna. Kak u B npensi-
AylieM ciydae, ANEUIALMOHHBIN CyI MPHHAI PELICHUE O HaIIPaBJICHHU
3anpoca B EBpornelickuil cyn, npelBapUTeNbHO IPHOCTAaHOBUB NIPOU3BOI-
ctBO 110 aeny. [lepen EBponeiickuM CynoM GbLiy MOCTABIEHB! CHEAYHOIIME
BOIPOCHI: ABJAETCA JIM HECOBMECTHMBIM ¢ Eproccenbckol koHBeHuuen 1968
roma, €Clny UCTel, CChINAsACh Ha CT. 2 KOHBEHUMHM, OCIIapUBaET MPeaoCTaB-
JIEHHYIO HaUHOHAJILHBIM 3aKOHOAATENbCTBOM AUCKPELMOHHYIO BIAaCTh Cyaa
— OTKa3aTb B PACCMOTPEHHH CIIOpa NPOTUB JIMNA, JOMUUUIMPOBAHHOIO B
3TOM TOCYAapCTBE B MOJIb3Y CyJa rOCyAapCTBa, HE ABJIAKLIEIOC yJaCTHH-
KOM KOHBEHILIUM:

(a) ecnu YOpUCOUKIMSA HA OIHOrO IPYIrOro rocyaapcTBa He BBHITEKAET U3
MONOXXEHUH KOHBEHILIUH;

(6) ecnu cynebHOE pa3bUpaTeNnsCTBO HE NPUBA3AHO HU K OIHOMY npyro-
MY TOCYIapcTBY € KOJUTM3HOHHOM TOYKH 3PEHMUS.

19[1987] AC 871
'' Tloka odUIIHANBHO HE ONMYGIHKOBAHO.
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B cilyyae NMONOXKMTENBHOTO OTBETA Ha BHIENPUBEIEHHbIH BOIPOC,
AnNenIsILMOHHbINA CYX NMONPOCHI Pa3bACHUTD ABJISETCS JIM HECOBMECTHMBIM
C KOHBEHLMENH OTKa3 pacCMaTpUBATh JEJIO TOJIBKO MPH BCEX OOCTOATENDb-
CTBaxX MJIM [IPH HEKOTOPBIX M, B 3TOM CIIy4ae, IpH Kakux? YxazaHHOE 10
TOXE JKIET paccMOTpeHus EBpomeiickum cymoM.

Cnenyromee neno, HalleAlllee CBOE OTPAXKEHME B JOKIage, — AEN0
American Motorist Insurance Co. v Cellstar Corp. [2003] CA Civ 206.
Kacanoce ono nByx acnextos. Bo-nepBbix, IpaBa NPUOCTAHOBHTE TIPOH3-
BOJCTBO 10 ey B COOTBETCTBUU ¢ Bproccenbckoif kousennueit 1968 roma
U, B 3TOM OTHOIUECHHUM, KaK U B paHee LUTUpOoBaHHOM aeste Owusu v Jackson,
Cy[l IIPHILEN K BBIBOLY NPOTUBOpeyameMy Oonee paHHeMY MpeneaeHTy Re
Harrods (Buenos Aires) Ltd. [1992] LL.Pr. 453. B nene American Motorist
KaK pa3 yKa3blBaeTcs, YTo 3anpoc B EBponeiickuii cyn no aeny Owusu noka
He paspelueH. B sanpoce B Eponefickuii cyn 6bu1 mocTaBied BOIPOC: Mo-
KT J11 ObITH MPHOCTAHOBJIEHO IIPOU3BOLCTBO M0 AEIy B ITONB3Y YAOGHO-
IO Cyna» B roCynapcTBe — HEYYaCTHHKE KOHBEHUMH? Bo-BTOpPBIX, A€o npH-
MEYaTEeNBHO AeTalbHOU popaboTkoi Bonpoca o npuMeHuMoM npase. CyTs
BOTPOCA B CIIEAYIOLIeM: GbUT 3aKITIOUEH JIOTOBOD CTPAXOBaHMsl MEXIY CTpa-
XOBLIMKOM — American Motorists Insurance Company (Amico), koTopbIii
3aperucTpupoBaH B YILTHHOMCE, HO TOrOBOp 3aKIOYACH 4epe3 CTpaxo-
Bo# oduc B XprocToHe. COp BO3HHK O JOTOBOPHON OTBETCTBEHHOCTH HC-
TUA B OTHOIUEHUH YOBITKOB IO JBYM NapTHsIM TOBapOB'2, KOTOPhIE TOCTAB-
TIAICh MOPEM €O Ckiaza B Man4ecTepe B pa3iuyHbIe eBPONEHCKUE IyHK-
TBI Ha3HAYCHUSI.

I1pu peruenuy Bonpoca o IPUMEHMMOM ITpase, HeoBXOIUMO GHLIO Y4ECTs,
YTO K OBCTOATENBCTBAM JeNa JOKHBI IPUMEHATHCS M PHMCKAs KOHBEH-
uus O mpaBe, NPUMEHHMOM K JAOrOBOPHBIM obs3atensctiam 1980 roxa, u
BTOpas Bceodwas Jupexrusa EC 88/357/EEC ot 22.06.88 o cTpaxoBanuu,
M 3aKOH O CTpaxoBblx Kommnanusx 1982 roma (The Insurance Companies
Act 1982). Ecnu cyMMHEpPOBATh OT/IMYHSA B IPABOBBIX PEXHUMAX JUPEKTHBHI
1 32KOHA O CTPAXOBBIX KOMIAHMAX, C OXHOH CTOPOHBI, ¥ PHMCKOH KOHBEH-
uuu 1980 roma ¢ ipyroi, TO Mbl IOJy4uM CleIyIoLIee:

'* ABTOP COXPAHHJI TEPMHHOJIOTHIO NPELIENEHTa, B TO BPEMA KaK B POCCHHCKOM Ipaxiac-
KOM NpaBe BbLIULIATY CTPaXOBOTO BO3MEIICHHA CEJyeT PacCMAaTPHBAaTh KAK HCIIONHEHHE
JIOTOBOPHOIO OBS3aTENLCTBA, 2 HE MEPY OTBETCTBEHHOCTH.

"* Oduumansroe HassaHue: BTOpas Beeobluasn AMPEKTHRA OT 22 wionsa 1988 . o cormacosanuu
37KOHOB, IOCTAHOBACHHH K AIMUHVCTPATHBHBIX HOPM OTHOCALUMXCS K IPSMOMY CTPAXOBaHHIO,
33 MCKIIOYCHHEM CTPAXOBAHUS JKU3HH, M YCTAHABIMBAIOMAN YCAOBHS UL CopeicTBus dddek-
'MBHOCTH OCYILECTBEHUS CBOGO/B! NPEAOCTABNEHNS YCIYT ¥ H3Mersmowas Nupektusy 1988,
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1) Tlo obmemy npaBuily CTpaxoOBaHHE PETyIHUPYETCs PAaBOM CTPaHEI,
rie Aep’Karelb MOJHCA UMEET MOCTOSHHOE MECTOXKUTENBCTBO MM LIEHT-
panbHBIi OpTaH, U YCIOBUH, YTO B 3TOM rOCYJapCTBE CKOHLEHTPUPOBa-
HBI CTPAXy€eMBIE PUCKU. DTO PACCMAaTPUBAETCS KaK [IPAaBO, HAHOOIeE TECHO
CBSI3aHHOE C JIOTOBOPOM, B TO BpeMs Kak CT. 4 PUMCKOM KOHBEHLIMH YKa3bl-
BaeT, YTO MpaBoM, Hauboee TECHO CBA3aHHEBIM € JOTOBOPOM, ABJIAETCS NIPABO
CTPaHBI, IJIe UIMEET CBOE MECTOXHTENBCTBO (MECTOHAX0XKIECHHE) CTOPOHA,
OCYIIECTBILIIONIAs pelIaroniee UCIoNHeHHe .

2) Ecnu nepxatenb Moanuca He uMeeT 0OBIYHOTO MECTOXKUTENIBECTBA Ml
IIEHTPAaJbHOTO OpraHa B rocyJapcTBe, [IE€ PHCKH CKOHILEHTPHPOBAHLI, TO
CTOPOHBI MOT'YT BEIOpaTh B Ka4eCTBE IIPUMEHUMOTO IpaBa:

- IIpaBo cTpansl, rIe pUCKY CKOHUEHTPUPOBAHb!, HIIH
% - IIpaso cTpaHsl, rae Aepxareb NONUCA UMEET OOBIYHOE MECTOXKUTENb-

CTBa WJIM HEHTPAJIbHBIA OpraH.

- B ciryuae, korna nepyxaresns Ioauca OCyUIeCTBISAET MPEeaIpUHIMATEb-
CKYIO eSTENbHOCTh, U KOHTPAKT OXBAThIBAET JBa WM OoJiee pUCKOB OTHO-
CSILUXCS K 3TOH NEeATEeNbHOCTH B pasHbIx rocymapcrsax EC, to cBoGoma
ABTOHOMHHM BOJNH MOeT OBITh pacuIMpeHa U B OTHOLICHHH 32KOHOB 3THX
roCyZ1apcTB.

OcHoBHOE OTIIMYME OT PUMCKO KOHBEHIIMH B OTPaHUYEHUH aBTOHOMHUM
BOJIM CTOPOH — OHM MOTYT BBIOpPATh TOJNBKO MEPEYHCIICHHBIE IPABONOPS -
KH, B TO BpeMsl Kak CT. 3 PUMCKOI KOHBEHIIMM NIPENYyCMATPUBAET HEOrPAHH-
YEHHYIO @aBTOHOMHIO BOJIM CTOPOH.

Kpome Toro, B yka3aHHOM IpeLeeHTe 610 o0palieHo BHHMaHHE Ha

§ TO, YTO NPHMEHHTb YKa3aHHYIO JIMPEKTHBY CIOXKHO, IIOTOMY YTO MOCIe-
JHAS TIPETYCMATPHBAET, YTO PHCKH JOJIKHEI OBITH CKOHIEHTPHPOBAHbI B
rocynapcrpax EC, B To BpeMs KaK Cy/1 fojaraii, 4T0 CTpaxyemble pUCKU — B
mrrare Texac. _
1 ITeITINBBIN YUTATEND MOXKET 33aThCSI BOIPOCOM: a IeHCTBYET JIU BOOG-
# me PuMcKast KOHBEHIYS, €CITH B CuiLy CT. | OHa He NpUMEHsIEeTCs K JOTOBO-
3 paM CTPaXOBAaHHU$ PHCKOB, BO3HUKAIOIMX HA TEPPUTOPHAX TOCYAAPCTB —
wieHoB EC? Cyj1, yunThIBas, YTO PHCKM CKOHIEHTPHPOBaHbI B 1uTaTe Te-
| Xac, IIPHIIEN K BBIBOAY, YTO PUMCKas KOHBCHIA NpUMEHHMA.

IIpoaHanusupyeM KpaTko BBIBOIBI CyAa O MPHMEHHMOM IpaBse, XOTs
A. JIaliTOH B CBOEM JOKJIAJie HE OCTAHABIMBANCH HA STHUX BOTPOCAX. Cyn
yKasall, YTO CTOPOHbI BHIOpany NpuMeHHMoe mpaBo: «CTOPOHBI JOIKHBI

" [ompobuee cM.: Xodswkun P.M. Kputepnii Haubosnee TeCHOH CBAZM B MEKIAYHAPOLHOM
4acTHOM nipase // MOCKOBCKU# XKypHall MEXTyHapOAHOTo npasa, 2002, Ne 4. C.215-218.
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I10Ka3aTh, YTO OHH CHETANH «JeHCTBUTEIbHBIH BEIOOD) .NpaBa, NPUMEHN-
MOTO K JJOTOBODY. AHAIOTHs MOXET ObITh NPOBENEHA C MPEANUCAHUAMH
o6uiero npaea UIs MOAPasyMEeBaeMbIX YCIIOBUH KOHTPAKTOB Ha OCHOBaHHH
TIONPa3yMeBAEMOr0 HAMEPEHHs CTOPOH HIIM €CIIH 3TO OBLIO oueBHIHO 63
CJIOB ¥ MOT OBITh TOJBKO OJHMH BLIOOp, KOTOPOMY CTOPOHBI MOTJIHM CKa3aTh
«koHeyHoy». TaxuM 06pa3oM, Cya MPHUILES K BEIBOIY, YTO U3 0OCTOATENLCTB
Iejla BBITEKAeT MOApa3yMeBaeMblii BHIOOP CTOpOHAMHU IIpaBa IUTaTa Texac
IUTSL pETYMUPOBaHUs UX MpaBooTHOIIEHUH. IIpu 3TOM Taxwke yKa3biBaJloCh,
4TO, JaXKE €CJIM 3TOT BBHIBOA OLIMOOYHBIH, TO BCE PABHO IPUMMEHUMBIM AB-
nseTcs npaso mTara Texac, kak HauGosee TECHO CBA3aHHOE C JOTOBOPOM
(4epe3 nNpe3yMIILUIO MECTa, [I€ CKOHIEHTPUPOBAHBI CTPAaXOBLIE PUCKH). B
1. 44-45 pemieHus, CyapH yKa3ajd, YTO. B.COOTBETCTBHHU CO CT. 3 PHMCKOH
KOHBEHIMH U1 ONpefesieH s BhIOopa CTOpOHaMH HPUMEHMMOTO IIpaBa,
CYIbsl paCCMaTpPUBAET HE TONLKO YCIIOBUS JIOTOBOPA, HO U OOCTOATENBCTBA
Jena. MBI Tak IeTaIbHO oOparaeMcs K 3TOMyY BOIpOCy, HOToMy 4yTo cT. 1210
I'K PO npaxTuuecku JOCIOBHO MOBTOPSAET CT. 3 PUMCKON KOHBEHIIUH — B

YACTHOCTH, YKa3bIBAETCsI, YTO COITIAIIEHNE CTOPOH O BEIOOpE IPHUMEHMMO-

TO IpaBa JODKHO OBITH NPSIMO BBIPAXEHO WM JOJDKHO ONpPENeIeHHO Bbl-
TeKaTh U3 YCIOBHI JOTOBOPA WU COBOKYMHOCTH 0OCTOATENLCTB fena. Ta-
KO# IOAXON yX€ KPUTHKOBAICA 3a NPENOCTaBIECHHE CY/be HEOTpaHUYEH-
HOH cBOOOABI CYIEHCKOTO YCMOTPEHHs, HOO ClIENOBaHHE €My Pa3MbIBAET
IPaHUIBl MEXIY COBIAJCHHUEM BOJb, KaK Kay3albHBIM NPU3HAKOM COIVa-
IICHHS, U IPEIIONOKEHHIMHU Cynbu'® . OcobOblil HHTEPEC PEACTABIIAIOT
00CTOATENLCTRA AETa, KOTOphle CYA KBaH(UUHPOBAT KaK CBHICTEILCTRY-
IOLIME O 3aKJIIOYeHUH COTNAllleHus O BhIOOpe mpaBa wrara Texac: (a) Hu
JiepKaTens MoIKuca, HU ero JOUepHUe KOMITAHUM HE MOIIM pa3yMHO Hpen-
TI0NIaraTh, YTO JOTOBOP OYNET PeryIupOBaThCs HECKOIBKUMHE IPaBONOPSL-
kaMu («dépegage» — pacuieruienue, ¢ppanu.); (6) CTOpOHBI B JOTOBOPE yKa-
3aJi, 4To OyNeT NPUMEHATHCS CPOK UCKOBOH HaBHOCTH 12 MecsieB, Kak B
3aKOHOJAaTeNsCTBE wTaTa Texac. Ilpu 3ToM Cyx He NMPHHSI BO BHHUMaHHE
CCBUIKH CTOPOH Ha OIIPOBEPrarolue Takoi BrIOOp 00CTOATENbCTRE: (a) Y-
JIOBHS TIONIHCA O CyOporaumy; (6) OroBopKy «MHIMapK»'® ; ycinoBus 06 «o6-

13 Lebedev S., Muranov A., Khodykin R., Kabatova E. New Russian Legislation on Private
International Law // Yearbook of Private International Law, Vol. 4 (2002), the Netherlands,
pp. 131-132; Jle6edes C.H. K nepecMotpy Taarckoii kousenumn 1955 roxa // Ipasossie
acreKThl OCYILECTBICHUS BHEHEIKOHOMMYECKHX cBA3ell. COOpHHK HayuHbIX TpyxoB / Tlon

pen. C.H. Jlebeoesa, B.A. Kabamoea, P.JI. Hapviwuxunoii. — M.: MTUIMO, 1985. C. 62-63. -

'¢“Inchmaree Clause™ — ycIOBHS 0 BO3MEIIEHHH CTPAaXOBIMKOM YGBITKOB NPOH30IEAINHX
OT CKpHITHIX AC(EKTOB B KOPIIYCe MM MEXaHU3MaxX CyAHa, '
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el apapuu». B KOHEUHOM cueTe, CyJ yKa3all, 4T0 aABOKAThI I0ATENs anes-
JIAUMOHHOM ’anobsl HE CMOIIIH 0KA3aTh, YTO CTOPOHBI HE MOITIM 1104pasy-
MeBaTh BHIGOp npasa wrara Texac, T.e. IPUMEHII apryMeHT a Contrario —
OT NPOTUBHOrO!

MBp1 10380 MM cebe He OCTaHABJIMBATLCS Ha NMOCHEIHEM Jiefle B JOKIaae
A. Jaittona — Kuwait Oil Tanker SAK v Qabazard [2003] UKHL 31, Tak
KaK 3TO JeJI0 He MMeeT TEOPETUYCCKOr0 MHTEpEeca U KacaerTcsl IOpPUCIUK-
UMM CYAa BBIHECTH MPHUKa3 O B3bICKAHUM C TPETBEH CTOPOHBI J0JIra, KOTO-
DBl He MOANANAET MO/ KOPUCIUKLIMIO aHIIMHACKUX CymoB' .

Heno Bonnier Media Ltd. v Greg Lloyd Smith and Kestrel Trading Corp.
[2002] E.T.M.R. 86 npemnaranoch BHUMaHHIO Y4aCTHUKOB COOpaHuUs B
uHTepnperauuy npodeccopa xeiimca ®ocerra (James Fawecett) U3 yHu-
Bepcurera HorTtunrema. Ilpy paccMoTpeHuM B nepBoit uHcTaHuuu B Cec-
cuoHHOM cyge LloTnaHauu ero cyTh CBOOMIACH K CIEAYIOLIEMY: UCTEll,
M37aTeNb ra3ersl «Business a.m.» 3apericTpUpOBal MJIEHTHUYHbBIH TOBap-
Helit 3HaK (trade mark) u omHoMMeHHOe nomenHoe uMs B Mutepuere. Ox
MOJy4YuN NpeioxeHue u3 [peruu ot rpynmnsl GU3HYECKUX JIMIL POJaTh
IDOMEHHOE UMs. HecMOTpst Ha HeaKUeNnT 3TOro NpeIoKEeHUs UCTIOM, BTO-
po#t OTBETUHK — KOMIaHUs!, YUPEeKICHHAS Ha 0. MaBpuKHuil, onybnukoBaa
3asgBJIEHHE Ha CBOEM caiiTe, B KOTOpOM OOBSBMIA, 4YTO mpUOOpena
“businessam.com” 3a $11000. Mcren o6partuiics B IOTIAHACKHUI CYA C Tpe-
OoBaHMEM O BbLAAUE CYAeOHOr0 3anpeTa NPOTUB BTOPOrO OTBETYMKA — ITOM
KOMITaHHMH U IIEPBOrO OTBETYMKA — €€ ynpasisiomero. OCHOBHOH BONpoc
OB CKOHLIEHTPUPOBAH Ha IOPUCHMKLUNY IIOTIAHACKUX CYAOB. B cooTser-
CTBHH CO CT. 5 (3) 3aKOHa O rPaXAAHCKOM KOPUCAMKLIMY U CyAeOHbIX pelle-
Husix 1982 roma (Civil Jurisdiction and Judgements Act 1982), uck B oTHO-

{1 LIEHUM JEIUKTOB ¥ KBA3W-JENMKTOB MOXET OBITh MOJAH B CYIbl roCyxap-
i CTBa, e BPeAOHOCHOE coObITHE mpousowwo. M npodeccop Tx. Pocerr
d 3a]1a]1 pUTOPHYECKHUH BOIIPOC: FAAE TPOU30ILLIO BpeAoHoCHoe coObiTue? V6o,

KpOMeE TOrQ, 4YTO Tra3eTa BBIHYCKaeTCH ¥ uMeet noxpnucynkoB B Lllotnan-
OHH, CEPBEP HAXOOUTCA B H_IOT}'[aHIlI/IH, OTBETYHK 3apemc1‘pnpOBaH Ha

4 o. Maspuuwuii, umeer ronosoit opuc B Adunax, a MECTO OCYUIECTBIICHMS
# NesoBBIX onepanuit, 0 MHEHHIO HCTLE, B JIOHIOHE YEPE3 COMMCHTOPCKYO

(pupmy. DTOT MOMEHT MOXET HMETDb MPAKTHYCCKOE 3HAUCHUE U JUIs TIPHME-
HEHUSt HOBOTO POCCHHCKOTO 3aKOHOJIATE/IBCTBA, HAPUMED, TIPH OTIpEese-
HHM MECTA COBEPLICHMS JCIMKTA JUIS PEIUEHMs BOMPOCA O MPHMEHHMOM
npase B cOoTBETCTBHM €O CT. 1219 'K PO. Takue cnopsl MOryT, Hanpumep,
7 leno drry6nm<onaHo B: “The Times”, 13 June 2003.
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BO3HMKHYTb B Clly4yae PaclpoCTpaHEHUs MOPOYALIMX CBEACHHH 4epes
WuTtepHeT. B npHBOIYMOM NIPENENEHTE BCTANl BOIIPOC O TOM, YTO OTBETHH-
K1 (haKTHYECKH UCTIONB30BANM 3apErHCTPUPOBAHHEIN TOBAPHBIH 3HAK HCT-
ua. Cyzl npuLIeN K BLIBOLY, YTO BpeJ, BEPOsTHeE BCETo, npuyuneH B Lot-
JIAHOMM U, CIENOBATENbHO, IpU3HaN cebs KOMIETEHTHBIM PaccMATpUBaTh
crnop. B MOTMBHPOBOUHOH YacTH YKa3bIBAETCH, YTO MECTO MPHUYUHEHMS
BpeNa C HCMONb30BaHHWeM MHTepHeT pecypcoB TPYAHO ONpPENENUTh, T.K.
WHTepHeT JO/DKEH PaccMaTpUBAThCA KaK TNPOLECC COEMMHEHH S, KOTOPBIA
T103BOJIAET MOJTyYaTh Ha KOMIILIOTED IMCbMEHHbIE WK TpaduyecKue coob-
LIEHMs, KOTOPBIE PACIIONIOXKEHBI TAe-THO0 B MHPE, a TAKOKe NEpeNaBarh Ta-
KHE COOOLIEHHS OPYTHUM TOJIB30BATENM, M3 3TOr0, ONHAKO, HE CIIEAYET,
YTO OTBETUMKH COBEPILUMIM JCTUKT B K&XAOH CTpaHe MUpa. Y YUTBIBas, 4TO
uTepreT razera B OCHOBHOM LpKynupyeT B llloTnanauu, rie uMeeT cBo-
UX 4yyuTaTenei, cya OpHIles K BbIBOAY, YTO ACNUKT coBepiueHd B [Llomnan-
avd. IIpu 5TOM OH TaioKe NPUHA BO BHUMAHYE TO, YTO OTBETYMKU HaMepe-
BAJIUCh HUCTIONB30BATh JOMEHHOE UMs ONM3KOE K TOBAPHOMY 3HAKy MCTLA H
VMENHM LENBIO CBA3b C OU3HECOM UCTUA, KOTOPBIM TaK)kKe OCYLIECTBIICA B
IWotnanann. COOTBETCTBEHHO, OTBETYMKH MOTYT PaCCMATPHUBATBECA Kak
nMIa, YrpoXaroIue coBepuuTh AenukT B [loTnanauu, 1, CeoBaTensHo,
MIOTIAHACKUHN CY UMEET IOPUCIUKIIMIO pacCMATPUBATh ITOT CIIOP.
[Tocne BeicTymnenus [x. docerra npencenarenbCTBYIOIKH B CEKIMU
cynbs Jlopenc KonuH3 3aMeTi1, YTO HEU3BECTHO, KakoBO Opl ObLNO penie-
HUeE cyza, eci Obl He OpUIO OANUCYMKOB rasers! B lllonanauu. JlefcTBy-
TENBHO, B CIy4ae ¢ MHTEPHETOM, MECTO NPUYMHEHHS BPEla ONPENETHTH
JOCTaTO4HO CIIOXKHO, M BCE €, HaM MPEACTABIAETCA, YTO HEKOTOPHIE BhI-
BOJIbI CYIa IPUMEHUMBI U K POCCUHCKOMY 3aKOHOZATENbCTBY. MOXXHO npes-
JIOXHTB CIIENYIOLIMHI MopaaoK npumenenus ct. 1219 'K PO o nipage, npu-
MEHMMOM K JIETUKTaM: Kak o011ee MPaBWiIo CIeRyeT IPUMEHSTH IPaBo CTpa-
HBI, TZi€ UMENO MECTO ACHCTBUE, MOCTY)XMBLUME OCHOBaHUEM TpeboraHud
0 BO3MELIECHHH Bpela, T.C. MECTO HaxOX/IEHHUs cepBepa, Ha KOTOpOM pasMe-
eHsl opoyauue cBegeHus. OgHako, B CIydae, €CIM BPEAOHOCHBIE
NOCIENCTBMA HACTYIIMIM B APYTOH CTpaHe, a B ClIyyae ¢ UH1EPHETOM 3T0
MOXET IPE3IOMUPOBATHCA, UCTELl MOXKET MPOCUTD CYN NPYMEHHTE 3aKOHO-
NaTeNBCTBO 3TOM CTPaNb], MO0 OTBETUMK JOMKEH ObLT HPEIBUACTH HACTYII-
JIeHMe Bpefia BO BCEX CTpaHax. B mocnegHeM ciryyae HCTILY IPeOCTaBlIs-
€TCA npaBo BLIOOPA MpPaBOMOPSAKa, Hauboee GIaronpuUsTHOro I HETo,
T.€. yCTaHaBIMBAETCS aNbTEPHATHBHAS KOJUIM3UOHHA HOpMa. Mexmy Tem
HeNb3s He cornacutbes ¢ muenuem B.IL. 3pexora: «ot1cyTcTBME B IL 1
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ct. 1219 npamoro ykasanus Ha BO3MOXHOCTb BbIOOpa norteprnepmum Oma-
TONPUATHOTO I HEro mpasa (IpaBa «MEecTa COBEPIIEHHA BPEIOHOCHOrO
NEWCTBUA» WIM «MECTA HACTYIUICHHUs Bpela») HE JaET OCHOBAHMH I BbI-
BOJA O TOM, YTO CYA MOXXET PELIUTh COOTBETCTBYIOLIYH) KOJLIM3HOHHYIO
npobneMy, He YUUTHIBas MHTEPECHI MOTEPNEBILEro. Takoi BbIBOJ HE OTBE-
yan OBl «OyXy 4 Oykee» kak 1. 1 cT. 1219, Tak u c1. 1219 B nesom, cyuie-
CTBEHHO PaCHIIMPHUBIINAM BO3MOXHOCTH JUIs 3alLMThl MHTEPECOB «cnaboi
CTOPOHBDY JEIMKTHOTO 00s3aTenbeTBay'® .

Tlocnennmii moxuan ObUI CAETAH paHee ke YIIOMHHaBIIMMCs TpeBopom
Xapiu 13 JIOHAOHCKOH BBICHIEH IUKOJBI SKOHOMHUKH W MOCBSILANCS JIENY
Erich Gesser GmbH v Misat Srl [2003] L.L.Pr. 11, 232. Ctporo rosops,
Ieno xacanoch npuHuuna lis alibi pendens (paccMOTpeHHE MCKa OPYTHMM
CyIOM) H CIIYIUAJIOChH anesUISIHOHHBIM CYI0OM aBCTpHHCKOro ropona MHco-
pyk (Oberlandesgericht). Pe3ynsraTtoM paccMOTpeHus cTan 3arpoc B Espo-
DeMCKUi CyX M0 MIMPOKOMY KPYTy BONIPOCOB NPUMEHEHMs BproccenbCKon
KOHBEHLIMH 1968 roma, HO CaMbIM MHTEPECHBIM, [0 MHEHUIO AOKIaLYyHKa,
CTan CIeIyroluid BOIpoc: ecinu cynebHoe pa3dupaTenbCTBO B CTpaHe —
y4acTuuue Bproccensckoit koHBeHIMH 1968 ropa HeonpaBJaHHO 3aTATH-
BaeTcA (10 IpUYHHAM, B OCHOBHOM HE CBSI3aHHBIM C [1OBEAEHHUEM CTOPOH)
TAKUM 00pa3oM, 4TO MOXET OBITh NPHYMHEH Bpel OJHON CTOPOHE, MOXET
JIM CYI MHOM, yeM MepBBIA HayaBLIMI PacCMOTpeHHE (110 CMBICITY [1EPBOrO
naparpada cr. 21), Hayath pa3buparenscTBo Aena? Bompoc eme He nony-
uyun paspeweHus EspornedickuM cynoM, Ho T. XapTau COBEpLIEHHO Ipa-
BUIIBHO OOpAaTHJI BHUMaHHWE Ha TO 0OCTOSITENbCTBO, YTO 3TOT BOIPOC Tpe-
OyeT 1 IONIOJIHUTENbHON HHTEPNPETALMHI: KTO U [I0 KAKUM KPUTEPHAM JI0MI-
KEH OINpeNeNsiTh, YTO PaCCMOTPEHHE ACNa HEONPaBJAHHO 3aTATUBAETCSH?
Kaxoii cpok sBiseTcs 10CTaToyHbIM, YTO0!:: BTOPOH Cyn NpU3Ham cebs KoM-
NETeHTHHIM paccMarpusarh criop? Bcee 3ti Bonpockl, 6e3ycnoBHO, OyayT
HMMETh OTPOMHOE NPAKTHYECKOE 3HAYEHHE.

ITopBons MTOr HACTOAILEH CTATLE, MOXKHO CHEIATh HEKOTOPHIE BHIBOJIBI
0 cOOBITHAX, MMEBUIXX MecTO B Oputanckom MUII 3a npoweamui rox.

Bo-nepBbix, 60NBHIMHCTBO JOKIAJ0B, CAeNaHHbIX Ha cexiu MUIT exe-
TOAHOTO 3acefianus BpHUTaHCKOro MBCTUTYTa MEXIYHApPOAHOTO M CPaBHH-
TEJILHOIO IPaBa, MOCBAIAIHMCH NONOXKEHUIM BproccensCkoil KOHBEHIMHU
1968 rona, xotopas yxe He AeHCTBYeT Wi GonbluKHCTBA cTpad EC. Onua-
KO NPaKTHYECKOE 3HAYEHME THUX el U MPAKTHKY NPUMEHEHHS ITOMH KOH-

' KoMMmeHTapHii k wact TpeToeii [paxxaanckoro xomexca PO / Moxn pen. A.J1. Makoscivs
E.A. Cyxanoea. — M.: YOpucts, 2002. C. 464.
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BEHUMM HeNb3s HeAOoOUeHHBaTh, uO0 Jlupektuna 44/2001, 3ameHnuBIIas
KOHBEHLIMIO, IOCTPOEHA Ha €€ OCHOBE M, CKOPEE BCEro, Cyabl OYMyT CIER0-
BaTh [IPaKTHKE NpHMEHEHHs bproccenbekoit koHBeHuuy 1968 roaa u B 6y-
nymeM. OTpagHo, YTO Ha4yaly IOSBIATHCS MEPBBIE JOKIAIBL, IOTOMY YTO
JIO CHX TOp HET OQUIMATIBHOTO KOMMEHTAPHUS K 9TOMY JOKYMEHTY.
Bo-BTOpPBIX, B MEXIYHAPOAHOM IPaXK1aHCKOM IIPOLIECCE HAYMHAET Mpo-
 SBIATHCS BCe Oonbllas riOKOCTh B MHTEpecax 3alliiThl IpaB J00pOCOBeCT-
HOH cTopoHbl. 310 BUOHO B nene Turner v Grovit, KacaloouleMmcs Ipasa
HayaTh PacCCMOTPEHHE Iena HecMoTps Ha [is alibi pendens, eciii OTBETYHK
JIEeHCTBYET C HAMEPEHUEM BOCIIPETLITCTBORATE CyAeOHOMY pa3OupaTe/sCTRY.
Hanomuum, uyto 1. | ct. 148 AITK PO npenycmarpuBaeT 0653aHHOCTE Cyaa
OCTaBUTh UCK 0e3 pacCMOTpPEHHUS, €CIIU B IIPOU3BOICTBE IPYIOro Cyla uMe-
€TCs AETI0 110 CIIOPY MEXJY TEMH K€ JTHIIAMH O TOM XK€ ITPEAMETE U 110 TEM
€ OCHOBaHMAM, & PYKOBOACTBYSACKH II. 5.cT. 135 I'TIK P® cyn obs3an npu
TaKuX 0OCTOSATENBbCTBAaX BO3BPAaTUTh MCKOBOE 3asBIICHUE. DTH IOJOXECHUS
4acTO MCIONB3YIOTCSI HEAOOPOCOBECTHRIMYU CTOPOHAMH ISl 3aTATUBAHUA
paccMOTpPEHHs Cropa.
B-tpeTsux, B nene American Motorists CyX BBIpa3uJl OTHOLICHHE
K HEKOTODBIM CIIy4asiM pPaciieIUIeHus 0043aTeIbCTBEHHOIO CTaTyTa (4acTo
obo3HavaeTcs (paHIy3CcKUM CIOBOM «dépecage»), T.e. MOMUMHEHHS pa3-
JHYHBIX DJIEMEHTOB CHEJIKU Pa3IHYHBIM [IPABOIOPSAKAM. YUHTBHIBAS, YTO
NpUMEHEHHE [IpaBa MECTa Ha3HAYeHUs IEPEBO3KU MOXET ITOPOAUTE GOJb-
HI0€ KOJIMYECTBO NMpobiieM (U3-3a HECOITIACOBAHHOCTH 3aKOHOIATEILCTB'?),
Cy[ TIpYIIEN K BBIBOAY, YTO CTOPOHBI HE MOIIM Pa3yMHO NpeIonararh npH-
MEHEHHE K JIOrOBOpPY HECKOJNbKMX MPaBOIOPSAKOB. DTOT BBIBOI BHITISIUT
Goree 4yeM CTpaHHO, NMPU YCIOBHY, YTO PacIlervieHye 06s13aTeIbHoro CTa-
TyTa HaXOOHUT 3aKperuIeHHe BO MHOTHX KOJUIM3HOHHBIX KOHBEHLIHSX, B YacT-

HOCTH B 1. | ¢T. 3 Pumckoii xonseHuuu 1980 rona, ct. 8§ Mexamepuxasc- -

KOH. KOHBEHUMH O IpaBe, NPHMEHHMOM K MEXIYHApPOIHBEIM KOHTPaKTaM
(saktrouena B Mexuxo, 17.03.94), a Teneps u B Tpetbeii uactu [K PO (1. 4
ct. 1210). ,
Hy, u B-ueTBepTHIX, OPUTAHCKHUIA CYA IT0-HOBOMY B3LJISIHYJ Ha MECTO CO-
BEPILICHUS OENUKTa B.Aene Bonnier Media Ltd. Beeobmast rnobanusanis
¥ UHQOPMATH3AIMS AENaeT BO3MOXHBIM COBEDILCHHE JEHKTA uepes
HHTEPHET H, B 3TOM Cliy4ae, TPYJHO ONpENeNUTh KaK MECTO COBEPIUEHHMS
NPOTHUBOINPABHOIO ACHCTBHA, TaK M HACTYIUICHHS BPEIOHOCHBIX IOCNE-
CTBHii. B paccmarpusaeMoM npeneseHTe Cya ONPENEINI MECTO COBEpIIe-

' TepMHHONOTHs NpeLefeHTa COXpaHeHa.
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HUS AEMCTBUS KaK MECTO HaXOXKAEHHUs CEPBEPA, a BPEJOHOCHBIC I10CIEA-
CTBMA, KaK yKa3aHo, MOTYT HaCTyIIaTh B M000#i cTpane. BbiBOLbI Cynia, XOTA
1 HeBeCCrOpHbI, ABJIIOTCA O€3yCIIOBHBIM LIATOM BIEPEN M JAKOT NOYBY 115
JaNbHENIINX pacCyKACHHUH.
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